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PERSONNEL APPEALS BOARD

25 Capitol Street
Concord, New Hampshire 03301
Tel ephone(603) 271-3261

APPEAL OF STEPHEN R. FOSTER
DEPARTMENT OF HEALTH & HUMAN SERVICES
Docket #2003-P-003
September 8,2003

The New Hampshire Personnel AppealsBoard (Wood and Johnson) met on Wednesday,
November 13,2002, under the authority of RSA 21-1:58, to hear the appeal of Stephen Foster, an
employeeof the Department of Health and Human Services who was appealing hisMay 20,
2002 notificationof non-selectionfor the position of Administrator of Planning Coordination
#OCPHO53, in the Department of Health and Human Services, Office of Community and Public
Hedlth. The partiesagreed that the Board would rule with only 2 members being present.

Attorney Donald Taylor appeared for the appellant, however, M. Foster presented his arguments
and proofson hisown behalf Attorney John Martin and Human Resources Administrator Karen
Hutchins appeared on behalf of the Department of Health and Human Services.

Therecord of the hearing in this matter consistsof pleadings submitted by the parties prior to the
hearing, the audio tape recording of the hearing on the merits of the appeal, noticesand orders
issued by the Board, and documents admitted into evidence asfollows:

Appdlant's Exhibits
1. Appelant's letter of June 4, 2002 with exhibits attached:
e Theletter of non-selection from Dr. JoseMontero, dated May 20, 2002.
e Appdlant's May 28, 2002 e-mail to Dr. Jose Montero.

e E-mail exchangeof February 26,2002 between appellant and Diane Teft.
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9.

e Dr.JoseMontero's June 3,2002 reply to appellant's May 28,2002 e-mail, and the
structured interview form attached to that reply.

e E-mail exchange of June 3,2002 between appellant and Dr. Jose Montero.

o Externa posting for position #OCPHO053, Administrator of planning coordinator.

Division of personnel Class Specification for Administrator of Planning Coordination.

June 26,2002 appeal to Kathleen Dunn

July 1,2002 |etter from Kathleen Dunn to appel lant

July 12,2002 appeal to Donald Shumway

July 12,2002 |etter from Donald P. Taylor to Donald Shumway

July 22,2002 | etter from Donald P. Taylor to Thomas Manning, requesting Declaratory

Ruling

July 30,2002 Declaratory Ruling from Thomas Manningto Donald P. Taylor

July 23,2002 |etter from Stephen R. Davisto Donald P. Taylor

10. August 6,2002 |etter from Donald P. Taylor to ThomasManning

11. August 30,2002 letter from Thomas Manning to Donald P. Taylor

12. Copy of Appellant's application for the position

13. E-mail messagefrom Dr. Jesse Greenblatt dated July 19,2002 subject "New Chief of the

Bureau of Emergency Preparednessand Response”

14. E-mail messagefrom Karen Hutchins dated October 11,2002
15. Copy dof aletter from Karen Hutchins to Donald P. Taylor dated November 1, 2002
16. Extractsfrom ™ State of New Hampshire 2002 Public Health Preparedness and Response

to Bio-terrorism Cooperative Agreement Work plan™ dated April 15,2002.

17. Apped of Cheryl Corson, Department of Health and Human Services, PAB # 00-P-5

Attorney Martin offered no additional document into evidence, and offered no objection to

admisson of the Appellant'sexhibits.
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Attorney Martin stated that M. Foster was hired by the Department of Health and Human
Services as aRadiological Health Physicist I, alabor grade 22 position, on February 3,2000. He
had recently been promoted to the level II of that same position, alabor grade 23. Attorney
Martin argued that on December 6,2001 the department posted the position of Administrator of
Planning Coordination #OCPH-053, anew position within the Department, at a labor grade 30.
From December 6 to 12,2001. This position was posted internally but the Department did not
receive any applicationfrom internal recruitment, so they subsequently posted the position

externally.

Attorney Martin argued that on January 15,2002, M. Foster applied for this position joining the
other 18 candidates. Two of them withdrew their applicationsand atotal of 14 candidates were
interviewed for the position. M. Foster was one of them. Attorney Martin argued that the
interviews were conducted by athree person panel, composed of Jose Montero, Stephanie Miller
and Charles Smith. Doctor Jose Montero and Doctor Jesse Greenbl att drafted the questionsfor
theseinterviews. Attorney Martin argued that usually this position did not require structured
interviews, however, this panel used interviewsto gain consistency and efficiency in the
selection of the most qualified candidate.

Attorney Martin explained that of the 14 personsinterviewed, only 4 were selected for the
position by the panel, during the 1* round of this process. M. Foster was one of the 10 candidates
that had not been selected during theinitial interview. The 4 remaining candidates went to an
interview with Dr. Greenblatt. Out of these4, 2 were not selected at the second step of the
process. Thelast 2 people went to the 3" stage of the process, which was afinal interview with
Katie Dunn, Director of the Community and Public Health and Brook Dupee, her Assistant
Director. One df these two candidates was the successful candidate for the job.

Attorney Martin argued that not being hired for ajob could be frustrating and disappointing.
There was aways a person walking away unhappy. He argued that it did not however show any
flaw in the process. It was the common procedure. The Department argued that M. Foster was
qualified for the position but all the other 13 interviewed candidates were qualified as well. Only
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the most qualified person was selected for the position. M. Foster needed to prove afundamental
flaw in the hiring processthat rendered the processunfair asit was applied to him. No evidence
in this case showed any fundamental flaw in the process applied to M. Foster. The process was

fair in every aspects.

Attorney Martin declared that he was going through the same issues as thoseraised by M. Foster
in his appeal.

1. A statement made by theinterview panel suggested to Appellant that he has been avictim

d agediscrimination.

Attorney Martin argued that the comment from the panel cited by M. Foster as discriminatory
was that they were looking for someonethat would be"around for awhile.” Appellant thought it
was areflectionof the concern that he was 52 years old. The Department argued that there was
no merit for that contention. No one could look at the comment, in the context of that interview,

and reasonably conclude that age wasinissue. Attorney Martin argued that each candidate was
asked what his or her long term goals were, with respect to this position, and to employment with
the department in general. It was made clear that the Department was planning on putting a
significant amount of time and resources, training and orienting the successful candidate for this

position. This was the sole reason why they wanted someone " around for awhile."

Attorney Martin then argued that a person of M. Foster's age could be working for another 10 or
13 yearsin this position and thereby qualify for the requirement. He also asserted that thisissue
was raised with al 14 candidatesand therefore demonstrates that there was no merit to this
contention. Finally, he added that the sel ected candidate was the same age as M. Foster.

2. Nonedf the peoplefrom the panel was technically familiar with the nature of the work

that the position required.
Attorney Martin argued that it was a3 person panel composed of Dr. Montero, Chief of the

Bureau of Disease Control, Stephanie Miller, Chief of the Bureau of CommunicableDisease
Surveillance, and Charles Smith, a senior administrator who also runs the aert network.
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Attorney Martin said that the Center for disease control wasfunding this position. Their
expectation was that this position would be related to bio-terrorism and public health emergency
preparedness and response, he added. Each of the panel members was familiar with the Center's
expectationsfor this position, and each of them had extensive experience in thefield of
emergency preparedness and response.

Attorney Martin went through the backgrounds of the panel members. Dr. Montero had
extensive experiencein thefield of disease surveillance, he wrote the department's protocol for
disease surveillance and was a member of the anti-terrorism task force trained extensively on the
issue of bio-terrorism, particularly for medical staff of hospitals. M. Smith was coordinator of the
health alert network, responsiblefor the State-wide communication disease network, and
developed the emergency response system. Ms. Miller was the supervisor for all bio-terrorism
surveillance and detection activities; she also authored the disease surveillance section of the
federal grant application. Attorney Martin argued that it would have been difficult to find three
people with more relevant experience and better able to conduct these interviews.

There was no merit to the contention that these people were not qualified to draft the questions
asked and conduct the interviews.

3. No member of theinterview panel had the technical knowledge of the position enabling

them to select or develop the interview questions.
The questions were drafted by Dr. Montero and Dr. Greenblatt. Attorney Martin argued that
they were more than qualified to develop the questions asked in this case.

4. M. Foster argued that because he had to explain emergency preparedness to members of

theinterview panel, it had been unfairly held against him during the interview process.

Attorney Martin argued that appellant's point on that issue was unclear. Every candidate was
asked to explain emergency preparedness and response. The purpose of the questions wasto
solicit information from the persons, to see how they would respond to a case of emergency.
Attorney Martin argued that if appellant was alleging he had to explain emergency preparedness
and response to the members of the panel becausethey did not have asound basis of theissues,
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therewas only a very little substance that he could have offered them, in view of their
qualifications.

Appellant raised theissue of the qualification of the panel in an email to his administrator, and
was concerned that theinformation contained in the email may have upset theinterview panel.
Attorney Martin answered that none of the membersof the panel saw the email prior to the

interview or the decision of non-selection.

Attorney Martin then raised one significant concern that the panel had during theinterview. He
said M. Foster conveyed the attitude that he alone knew all the answers and nobody else was
competent. He argued that M. Foster came out as a" know-it-all," and his statements were
insulting to the employees within the department, who devoted asignificant amount of time and
energy to the department of emergency preparedness and response.

Attorney Martin argued that this position wasin some respects, political. He added that the job
required the successful candidate to work with awide variety of people, coming from very
different backgrounds. The Department was therefore looking for ateam player, aleader, a
""people person” able to elicit opinions and listen to those opinions. He argued that M. Foster's
attitude did not convey theimpression that it was necessary for him to do that because he already
"knew all theanswers." He argued that this attitude had theinterview panel to believe that

appellant would tell people what to do instead of finding out what their thoughts or opinions
were.

Attorney Martin stated that the job was a management and supervisory position wich required
|eadership, management skills and a*'team player" type of person. Appellant showed that he had
the technical knowledge for the position but the Department found he lacked some of the other
required traits or was not the most skilled candidate. Attorney Martin argued that it was an
important factor in the panel's decision of non-selection.
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5. Theletter of non-selectionlacked real or tangiblereasonsfor non-selection and was not

in compliancewith the Rules of Personnel.
The Department conceded that the |etter to M. Foster was lacking in specifics and should have
contained greater details as to the reasonsfor the non-selection. However, Attorney Martin

argued that the hiring process and the selection were complying with the Rules of Personnel.
Thelack of detailsin theletter to M. Foster did not change the outcome of the legal process, or
suggest that the process was flawed or should have been different. The department has made
some effortssince the non-selection, to provide grater explanation about the decision.

6. The public statementsmade by him at a union sponsored political forum wereimproperly
held against himin the sel ection process.

Attorney Martin argued that there was no merit to this argument because nobody from the panel
was aware of thefact that M. Foster had attended thisforum or made any statement at that
forum. Thiswas not afactor whatsoever, in the decision of the panel.

7. The Department violated the Personnel Rules becausethe vacancy was not filled from
within the department.

Attorney Martin argued that there was no meit to this contention because appellant failed to
apply during the period of internal recruitment. Nobody else appliedinternally and, therefore,
the position was posted externally. 14 qualified people appliedfor the position. Attorney Martin
argued that it was thereforeup to the panel to use their discretion and determine who was the
most qualified person for the position. They felt that M. Foster was not the most qualified, he
said. Attorney Martin admitted that appellant was qualified, but added that at |east 4 other
candidates were more qualified than him at that time.

8. Theinterview and selection process was flawed and thefocus was too narrow in relation
to the position's title.
Attorney Martin argued that there was no merit to that contention because thefocus of the
interview was exceptionally broad. 17 questions were asked to each of the candidates and 2
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hours were allowed for each of them. M. Foster's interview lasted around 12 hours. Attorney
Martin stated that the questions that were asked to the candidates:

Experience and knowledge regarding planningfor emergencies and public hedlth.
What did they see as the most important public health policy issue associated with
planningfor emergenciesand public health.

What agencies they thought should be involved in such a procedure, and how the
candidate would involve and coordinate them.

Experience developing a policy or procedurefor a program or organizational unit.
Experience devel oping a consensus document.

Experiencein technical writing or editing of technical writing.

Drafted an application for agrant (involvement and copy of the grant)

Describe any public health program that they would have written.

Describe any public speaking experience.

Which o the positions that they held in the past required the most contacting and
collaboration with colleagues and the public.

Attorney Martin argued that this point was one of significanceimportanceto the panel because
the candidate needed to be able to work collaboratively with alarge number of individuals. The

job required coordination and collaboration.

Experience planning and devel oping activitiesand programs with health care
organizations.

Experiencein conducting and facilitating meetings.

Describetheir staff management styleincluding their ability to motivate staff.
Experience with strategic planning.

Which position held in the past required them to be highly organized.

What their ideal supervisor/staff relationship would be.

In which positions have they been most awaredf the role of public laws, rulesand
regulations, and the role that they play.
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Attorney Martin argued that the scoped the interviews was very broad and necessarily so, given
the nature of this position. It was anew and very important position and Attorney Martin argued
that the Department was looking for awell grounded person, one who demonstrated the type of
leadership and collaborative slullsrequired for the position.

9. StepsM and 111 of the process of informal settlement were not followed.

The Department argued that appellant had no appeal rights related to the non-sel ection because
he applied after theinternal posting period, once the position has been posted externally.
Attorney Martin argued that it was the Department's understanding that an employee could only
appeal anon-selectiondecisionif he appliedfor a position posted internally. He asserted that
their interpretation of the rules has been confirmed by numerous other State agencies.

Attorney Martin argued that thisissue did not suggest that the interview process or the hiring
process wereflawed, or that the outcome of those processes should have been different.

10. M. Foster met the minimum education and work experience requirementsfor selection

for this position.
The Department did not negate that appellant was qualified, but argued that all 14 interviewed

candidates met the education and work experience requirementsfor that position. Attorney
Martin argued that the board selected the most qualified candidate and it was not M. Foster.
Indeed et least 4 candidates were more qualified than he was.

Attorney Martin then argued that selection for this position would have been asignificant jump
in the career of Mr. Foster, from anon-supervisory position to a position of leadership and
management within the Department. A jump of 7 labor grades.

The Department argued that the selection process actually worked exceptionally well for them.
They hired an excellent candidate, who is doing excellent work in thefield of emergency
preparedness and response. Attorney Martin added that the Personnel Rules afforded the
appointing authority asignificant amount of discretion for the hiring decisionsand in this case,
the appointing authority did not abuseits discretion.

Appeal of Stephen Foster
Docket #2003-P-003
Page 9 of 20



Attorney Martin said that the Board should not be second guessing the panel's final decision but
limit their inquiry asto whether or not there was aflaw in the process, rendering it unfair as
appliedto M. Foster. He argued that the evidence in this case demonstrated that there was no
fundamental flaw in the recruitment, interview or selection process. It wasfair as applied to Mr.
Foster and the other candidates.

Attorney Martin concluded by arguing that the decision for the non-selection of M. Foster should
stand.

After questions from the Board, Attorney Martin explained that the Department upon receipt of
the applications, decided to interview al the candidates, ook at their answers to the questions,
their experiences and then, make adecision. At thetime M. Foster received his non-selection
letter, the final selection was not yet made. However, the decision has been madeto limit the
group of candidatesto the 4 that looked particularly qualified for the position. Dr. Greenblatt
then interviewed these 4 and out of them hefound 2 to be exceptionally qualified. He passed
them to Katie Dunn and Brook Dupeefor thefinal decision.

After questionsfrom theBoard and afew minutes discussion, Attorney Martin explained that the
decision maker was a different person at every stage of the selection, but that they al had the
authority to make appointments of employees.

M. Foster addressed all hisissues one after another and argued:
1 A statement madeby the interview panel suggested to Appellant that he has been victim
of age discrimination.
M. Foster argued that he used the same test asfor race discrimination: "If it feels like
discrimination, it is discrimination.” Appellant stated that Dr. Montero made an age related
comment during the interview and it seemed that the answer to the question was already
determined becauseit was obvious that Dr. Montero was committed to hisjob with the

Department and was " going to be around for a while".
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2. Nonedf the peoplefrom the panel was technically familiar with the nature of the work

that the position required.
M. Foster argued that the panel lacked sufficient knowledge and awareness about the matter.
Because of his experience and background, appellant's input would have been better than
secondary, hesaid. He also argued that none of them demonstrated that they had any idea about
what emergency preparednessreally was because the questions of the interview were only
focusing on one subject: biology; whereasterrorism activity includes aso nuclear, radiological

and chemical activities.
M. Foster argued that no member of the panel expressed areal qualification or knowledge in
other mattersthan biology.

3. Nomember of theinterview panel had the technical knowledge of the position enabling
them to select or develop theinterview guestions.
Appellant argued that the questions asked by the panel were narrow in scope because the persons
of the panel themselveswere narrow in their understanding of the subject matter.

4. Theletter of non-selection lacked real or tangible reasonsfor non-selection and isnot in

compliancewith the Rules of Personnel.
M. Foster reminded the Board about the Department's agreement that the letter from Dr.
Montero was less than whole as far as the expectations. He said he agreed with it and had the

feeling that he has been thrown away for no just reason.

5. The public statements made by him at a union sponsored political forum wereimproperly
held against him in the selection process.
M. Foster argued that because he attended a political meeting and talked publicly about issues
needing to be dealt with by the next Governor, he was unfairly treated by the panel, due to the

nature of his statements.
Attorney Martin responded that thisissue wasirrelevant because the panel was not informed

about the meeting and did not hear appellant's political comments.
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M. Foster argued that hefelt that the letter of rejection cameright after his comment and

therefore was related to it.
The Board responded that none of the panel members was aware of the comments, so thisissue

was not relevant.

6. The Department violated the Personnel Rules because the vacancy was not filled from

within the department.
Appellant argued that this matter was settled by M. Manning's declaratory ruling, giving him the
right to bring an appeal of the decision of non-selection.
The board declared that it was amoot point at that time.
M. Foster added that at no time since theinterview and the decision of non-selection did he get a
proper response to hisrequests of information or complaints. He said he had also been denied a
meeting with Dr. Greenblatt.

7. M. Foster met the minimum education and work experience requirements for selection

for this position.
M. Foster argued that the selection process under the Personnel Rulesrequired that the opinion

of the appointing authority be restrained and constrained if a candidate had *'the personal and
professional qualifications.” The appointing authority should limit his/her opinion or decision on

how far it could go.

M. Foster argued that during his preparation for the hearing before the Personnel and Appeals
Board, he requested some documents from the Department and the appointing authority, but they
refused and responded that he did not need these documents. He asked for the resumes of the
panel members, copies of the completed structured interviews rating forms, a copy of the State's
document showing the policy requirements regarding the personnel selection process, and acopy
of the administrative rules establishing whether or not a candidate will be required to have a
structured interview. Appellant argued that therefore he could not get to the heart of theissue

Appeal of Stephen Foster
Docket #2003-P-003
Page 12 of 20




about hisnon-selection. He added that it also affected the quality of the case that he was ableto

present to the Board.

Appellant argued that in the State of New Hampshire Work Plan, admitted as evidence, they
talked about nuclear, chemical and biological matters whereastheinterview only tested the
biological part. Hesaid it was adouble standard between the rule and the interview process.
M. Foster's last argument was that responsesfrom the Department were not giyen in atimely
fashion. TheDr. Greenblatt and M. Manning letters did not respect the 15 days deadline.

Attorney Martin rebutted by arguing that the position was funded through the Center for Disease
Control, who perceived this position largely but not exclusively, as a bio-terrorism position.
Therefore, the interview questions were more general in their'scope; they were not only talking
about bio-terrorism but a so emergency preparednessin more general terms.

Attorney Martin argued that appellant's presentation about the interview underscored the
primary concern of the panel: M Foster's attitude showing “I know how to do it and you don’t
know." Or when he stated that the panel did not have a clue about emergency preparedness and
response. That represented the main concern of the panel about selecting M. Foster.

Attorney Martin then addressed theissue of the response given to M. Foster by the Department.
He argued that the Department did not think that M. Foster had aright to appeal and therefore,
did not answer or meet with M. Foster earlier. Tom Manning issued his decision on July 30,
giving M. Foster theright to appeal. M. Foster could then have started the informal process, but
he chose to appeal directly to the Personnel and AppealsBoard.

Another argument from Attorney Martin was that the documents asked for by appellant were not
relevant to his non-selectionfor the position. He added that alot of other documents were given
to appellant. Ms. Hutchins added that the documents asked for were State-wide policies and
proceduresfor selection and recruitment, above and beyond the Personnel Rules and that she
forwarded these requests to Sara Willingham, Dennis McCabe and Tom Manning at the Division

Appeal of Stephen Foster
Docket #2003-P-003
Page 13 of 20



/,.f\!
i

(O

N

of Personnel. All the answerswere given to M. Foster. Attorney Martin argued that when the
documents were not provided to appellant, an explanation was given.

After aquestion from the Board, Attorney Martin stated that the resumes were not
communicated to appellant because the Department felt that it was personal information. He
added that two resumes were published by mistakein the grant received by M. Foster. He
should not have gotten thisinformation becauseit was against the Department policy to give out
resumes.

The Board expressed that the Department should provide an answer to candidates asking about
thequalificationsof the panel members and their familiarity with the technicalities of the job.

The answer should be given by other ways than resumes.

Appellant argued that he has been kept out of the process by lack of information on what he was
entitledto, or not. He has been disfranchised from the whole process and did not know exactly
what was the process. He argued that he was entitled to know about the selection process, and

even more because he was a steward in the Union.

M. Foster argued that the selected candidate was not more qualified for the position than he was.
The standard the other candidate was submitted to must have been lesser than the onefor him, he
said. M. Foster argued that the selected candidate did not have any experience about emergency
preparedness and control although the job description required it.

Attorney Martin answered that the selected candidate met the minimum qualifications and had
other strengthsthat the Department thought wereimportant for the position. He had a great deal
of supervisory and management experience, he appeared to be able to collaborate with other
people and motivate people. Two important pointsfor the Department, argued Attorney Martin.

TheBoard asked if the job requirements were specifically expressed by the Government. Dr.
Montero answered that the federal mandate was initially for bio-terrorism. A second grant

Appeal of Stephen Foster
Docket #2003-P-003
Page 14 of 20



TN

AN

broadened the scope of the mandate and the servicesand activities requested were expended with
time.

The Board then asked if the panel ever thought that they lacked knowledge, background or
information about the subjectstalked about during theinterviews. Dr. Montero answered that he
felt confident about the way the panel handled theinterviewsand considered that the members
had the proper qualificationsto conduct the process.

M. Foster argued that if the extension of the grant occurred during theinterview process, it was
abiginequality. Dr. Montero responded that the extension to the second federal grant occurred
beforethe beginning of theinterviews.

Rulingsof Law

NHR.SA.

RSA 21-1:58, 1

"Any permanent employee who is affected by any application of the personnel rules, except for
thoserulesenumeratedin RSA 21-1:46, | and the application of rulesin classification decisions
appealable under RSA 21-1:57, may appeal to the personnel appeal s board within 15 calendar

daysd theaction givingrise to the appedl. ..."

"...If the personnel appeals board finds that the action complained of was taken by the
appointing authority for any reason related to politics, religion, age, sex, race, color, ethnic
background, marital status, or disabling condition, or on account of the person's sexual
orientation, or wastakenin violation of astatute or of rulesadopted by the director, the
employee shall be reinstated to the employee'sformer position or a position of like seniority,
status, and pay..."

"...In al cases, the personnel appeals board may reinstate an employee or otherwise change or
modify any order of the appointing authority, or make such other order asit may deem just.”

Division of Personnel rubes

Per 202.02 (c) Step II1: decision by appointing authority:
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“...Within 15 calendar days of the meeting between the appointing authority, the
supervisor, and theemployee and, if applicable, the division director, the appointing
authority shall notify the employee, the supervisor and, if applicable, the division
director in writing of the decision and reason(s) therefore, to: (a) Amend the action in
dispute; or (b) Affirm the action in dispute.”

“...If an appointing authority fails to provide a written decision to the employee within
the time periods established by thisrule, the employee shall have the option to notify
the appointing authority in writing that the employee has el ected to: (a) Request a
review by the director under Per 202.03; or (b) Request a hearing before the board.™

Per 501.06. Structured Interviews

“...When astructuredinterview forms a part of thetotal review for a position, the director shall
appoint, or authorizethe appointing authority to appoint, astructured interview board...”

“...A member of astructuredinterview board shall rate the candidate solely on the basis of the
candidate's responsesto standardized job-related questions asked within the structure of the
interview and not on any prior personal knowledge the member has of the candidate.”

“...Candidates for each position requiring astructured interview shall be examinedin a

uniform manner ...”

Per 602.02. Filling Vacancies Within an Agency.

“...Whenever possible, selection by the appointing authority to fill avacancy shall be made from
within an agency and shall be based upon the employee's:

(1) Possession of the knowledge, skills, abilitiesand personal characteristics listed
on the class specification for the vacant position; and

(2) Capacity for the vacant position as evidenced by documented past
performance appraisals.”
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"'...Candidates may be denied selection if, in the opinion of the appointing authority, they are

deemed to lack persona or professional qualificationsfor promotion.”

“...If an employeeis not selected after applying for a posted position, the appointing authority
shall notify the employeein writing and shall state the reason(s) why the employee was not
selected.”

The Position of the Parties

Appellant argued that the appointing authority used age discrimination against him by stating
that they wanted someone " around for awhile™ and did not select him because of his age.

He argued that the interview panel lacked proper education and experiencein thefield of
preparedness and response. M. Foster argued that none of the peoplefrom the panel was familiar
with the nature of the work, he said, because they focused only on biology whereas terrorism

prevention also includes nuclear, chemical and radiological activities.

M. Foster argued that the letter of non-selection gave too little explanations about the non-
selection, and therefore did not comply with the Personnel Rules. He added that the answersto

his questions about the non-sel ection were not timely given.

Appellant argued that the statements he made during arecent political forum, were improperly
held against him during the selection process.

He argued that he has been denied proper rights of information to appeal the non-selection.

M. Foster finally added that he had the required education and work experience for the position,
and should have been selected. He had the best experience whereas the selected candidate did
not have enough education and experiencein thefield of emergency preparedness and response.
He argued that the appointing authority should belimited in his opinionfor the selection of

candidates.
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Attorney Martin responded that the Department was planning on putting forth alot of effort and
resourcesto train the successful candidate and therefore, wanted an employee that would be
there"'for a while.”

The Department explained that the panel was composed of 3 persons: Dr. Montero, Stephanie
Miller and Charles Smith. These people had extensive experiencein thefield of bio-terrorism,
disease surveillance and emergency preparedness and control. It would have been difficult to
find three people with morerelevant experience.

Attorney Martin argued that all candidates were asked the same questions during the structured
interviews and asked to explain emergency preparednessand control. He said that M. Foster
raised aconcern among theinterview panel, regarding his attitude. He argued that the non-
selection was duein large part toit. The Department was looking for ateam-player, a*' people
person” ableto elicit opinionsand listen to them. Mr. Foster did not appear to be the person with
the best profilefor this position, even though he was technically qualified.

The Department admitted that the letter of non-selection lacked detailed explanations for the
decision but argued that it was complying with the Personnel Rules. The Department did not
give more response to the requirementsfor explanationsfrom M. Foster because they thought he
was not entitled to aright of appeal.

Attorney Martin dismissed theissue of discrimination dueto a political commentary made by M.’
Foster at aforum on the basis that none of the interview panel members had knowledge of these
statements. Attorney Martin also contested the merits to the contention that the Personnel Rules
were viol ated because the vacancy was not filled from within the department. He argued that
appellant's application came after the time allowed for internal recruitment and therefore, there

was no violation of the Rules.

Attorney Martin argued that the scope of theinterview was broad and necessarily so, dueto the
nature of the position.
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Decision and Order

TheRulesof the Division of Personnel provide broad discretion to appointing authoritiesin
determining which of the candidates are best qualified for promotion to a particular vacancy.
Under ordinary circumstances, in order to prevail in a promotional appeal, an appellant would
need to demonstrate by a preponderance of the evidence that he or she was the best qualified
candidate and that the appointing authority abused its discretion by selecting a candidate who
was neither qualified nor suitable for selection to the vacancy.

In this case, the appellant asserted he was the most qualified candidate and that the candidate
selectedfor the position lacked the required education and experiencein emergency

preparedness and response. The Department showed that the candidates were all considered to be
qualified and that the selected candidate had some personal and professional skills that made him
more suitablefor the position. The Department met the legal requirements for the selection of a
candidate.

The appointing authority would retain its discretion to select the candidate who, in the opinion of
the appointing authority, is the most qualified.. The Department of Health and Human Services
found Mr. Foster to lack certain personal and professional qualificationsfor promotion.

Therefore, on all the evidence and arguments, the Board voted unanimously to DENY Mr.

Foster'sappedl.
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Attorney Donad P. Taylor, SEA, P.O. Box 3303, 105 N. State St, Concord NH 03302-
3303.

Attorney John Martin, Department of Health and Human Services, 129 Pleasant St.,
Concord, NH 03301.

Karen Hutchins, Human Resources Administrator, Department of Health and Human
Services, 129 Pleasant St., Concord, NH 03301.
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