
PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF DIANE JOHNSEN AND SIDNEY OSGOOD 

March 29, 1989 

On February 15, 1989, t h e  promotion Appeals T r ibuna l  c o n s i s t i n g  of  Chairman 
P e t e r  C. S c o t t  and members Sharon Sanborn, Human Resource Coordinator  (New 
Hampshire Hosp i t a l )  and George L iouz i s ,  Human Resource Coordinator  (New 
Hampshire Liquor commission) heard t h e  appea l s  of Diane Johnsen and Sidney 
Osgood, employees of t h e  New Hampshire Technica l  I n s t i t u t e .  Ms. Johnsen and 
Mr. Osgood were appea l ing  t h e i r  non- se lec t ion  t o  t h e  p o s i t i o n  of 
I n s t r u c t o r / P r o f e s s o r  - Computer Se rv i ce s .  The a p p e l l a n t s  were r e p r e s e n t e d  by 
SEA F i e l d  Represen t a t i ve  Stephen J. McCormack. The Technical  I n s t i t u t e  was 
r ep re sen t ed  by Dr. David E. Larrabee,  S r . ,  P r e s i d e n t  of t h e  I n s t i t u t e  and 
Sarah Hopley, Human Resource Coordinator  f o r  t h e  I n s t i t u t e .  

Mr. McCormack contended t h a t  both a p p e l l a n t s  were b e t t e r  q u a l i f i e d  t han  t h e  
s u c c e s s f u l  cand ida t e  and t h a t  p r e- se l ec t i on  had occur red  i n  t h e  appointment t o  
s a i d  p o s i t i o n .  Mr. McCormack f u r t h e r  contended t h a t  t h e  i n t e r v i e w  committee 
should be i d e n t i f i e d  and t h a t  t h e  committee was n o t  set  up pursuant  t o  t h e  
Div is ion  of  Personnel  Rules .  

Ms. Hopley presen ted  in t e rv i ew  q u e s t i o n n a i r e s  on each  of t he  t h r e e  c a n d i d a t e s  
f o r  t h e  vacancy completed by t h e  i n t e r v i e w  committee. Dr. Larrabee gave 
tes t imony on h i s  s e l e c t i o n  of an i n t e rv i ew/ sea rch  committee and t h e i r  
recommendations t o  him p r i o r  t o  h i s  f i n a l  s e l e c t i o n  d e c i s i o n  on F r iday ,  
September 2, 1988. 

Af t e r  reviewing t h e  tes t imony and ev idence  rece ived  t h e  Tr ibuna l  voted t o  deny 
Diane Johnsen 's  and Sidney Osgood's appea l s .  I n  reaching  t h a t  d e c i s i o n ,  t h e  
Tr ibuna l  made t h e  fo l lowing  f i nd ings .  

Per 302.03(b) provides  l lSe lec t ion  f o r  such promotion s h a l l  be based upon 
capac i ty  f o r  t h e  vacant  p o s i t i o n ,  a b i l i t y  a s  evidenced by p a s t  performance and 
l eng th  of  service with t h e  Department." 
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The in te rv iew  o f  candidates i s  an i n t e g r a l  p a r t  o f  t he  s e l e c t i o n  process which 
helps determine capac i ty  f o r  the  vacancy. The Tribunal,  upon review o f  t h e  
questions asked o f  each candidate, f e l t  they were appropriate. SEA F i e l d  
Representative McCormack, i n  h i s  October 11, 1988 l e t t e r  t o  t h e  Tr ibunal ,  
requested t h a t  t he  members o f  t he  i n t e r v i e w  committee be i d e n t i f i e d .  Sarah 
Hopley, Human Resource Coordinator, i d e n t i f i e d  the  members o f  t h e  committee i n  
her  February 7, 1989 l e t t e r  t o  t h e  T r ibuna l  by t h e i r  t i t l e s  only.  She d i d  n o t  
re lease the  names o f  t h e  s e l e c t i o n  committee f o r  t he  purpose o f  
c o n f i d e n t i a l i t y .  

A t  the  hearing, names o f  t he  se lec t i on  committee were disclosed. The T r ibuna l  
f e l t  t h a t  t h i s  in format ion  should be presented. Since bo th  appe l lan ts  were 
interv iewed by t h i s  committee, t he  Tr ibuna l  d i d  not  be l i eve  a c o n f i d e n t i a l i t y  
i ssue could be ra ised.  I t  was mentioned t h a t  the  successfu l  candidate 's  
immediate supervisor was on t h i s  search committee. The T r ibuna l  d i d  n o t  view 
p a r t i c i p a t i o n  by t h i s  member as inappropr ia te  and saw no evidence o f  b i a s  
dur ing the  scor ing  o f  t h e  in terv iews.  The immediate superv isor  o f  a l l  t he  
candidates has great  weight i n  g i v i n g  the appo in t ing  a u t h o r i t y  i n p u t  on an 
employee's job  performance. (Per 302.03 (i) "It i s  the  p re roga t i ve  o f  t h e  

-. appoint ing t o  g i ve  such weight t o  an employee's job  performance as he deems 
\, appropr iate when consider ing the  employee f o r  appointment t o  a vacancy." 

The Tr ibuna l  found t h a t  i n te rv iews  conducted by each agency s h a l l  be 
constructed per  the  Appoint ing Au tho r i t y ' s  prerogat ives,  and chosen s e l e c t i o n  
process. Since a l l  candidates met the  minimum q u a l i f i c a t i o n s  f o r  t h i s  
pos i t i on ,  t he  Agency needed t o  make a determinat ion, through i t s  i n t e r v i e w  and 
screening process which candidate was best  s u i t e d  t o  the  vacancy and most 
capable o f  f u l f i l l i n g  i t s  requirements. The T r ibuna l  found t h i s  process was 
conducted pursuant t o  t h e  Rules o f  the  D i v i s i o n  o f  Personnel. 

The search committee o r  s e l e c t i o n  committee f i n i s h e d  t h e i r  i n te rv iews  on 
Thursday, September 1, 1988, and on Friday, September 2, 1988, Dr. Larrabee 
informed Ms. Johnsen and M r .  Osgood t h a t  M r .  Kenneth Randal l  had been 
selected, based on the  recommendations o f  t he  s e l e c t i o n  committee. 

Per 301.12 "Oral Examination1' i s  no t  app l icab le  t o  the  i n t e r v i e w  process a t  
t h e  Agency l e v e l  and i s  on l y  app l icab le  t o  t h e  D i v i s i o n  o f  Personnel 
conducting o r a l  examinations. An appoint ing a u t h o r i t y  may make use o f  a 
committee such as the  one employed by Dr. Larrabee, and may g i ve  i t  such 
weight under the  circumstances as the appoint ing a u t h o r i t y  be l ieves  
appropriate. I n  the  end, however, the  dec is ion  r e s t s  w i t h  the  appo in t ing  
au tho r i t y .  Nevertheless, t he  Tr ibuna l  w i l l  n o t  condone a sham process, i f  t h e  
purpose o f  the  process i s  t o  h ide  an improper se lec t ion .  
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The Promotional Appeals Tr ibunal  found no evidence o f  pre-selection, since the 
process was completed on September 1, 1988. Moreover, D r .  Larrabee t e s t i f i e d  
t h a t  the selected candidate was not  the candidate he thought the committee 
would strongly recommend. I n  conclusion, the Tr ibunal  found no evidence of 
any v i o l a t i on  o f  personnel r u l es  i n  the se lec t ion made f o r  the pos i t i on  under 
appeal. 

For the foregoing reasons, the Tr ibunal  voted t o  deny the appeal. 

PETER C. SCOTT, Esq. 
N.H. Personnel Appeals Board 

cc: Stephen J. McCormack 
SEA F ie l d  Representative 

Sarah Hopley , Human Resource Coordinator 
New Hampshire Technical I n s t i t u t e  

V i rg in ia  A. Vogel 
D i rec tor  o f  Personnel 
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The Promotion Appeals Tr ibunal  met t o  consider t h i s  case on February 15, 
1989. The Tr ibunal  consisted o f  Peter Scott,  Sharon Sanborn and George 
Liouzis.  Stephen McCormack, F i e l d  Representative o f  the State Employeesf 
Association, appeared on behal f  o f  the Appellants, and Richard Sweet appeared 
on behalf o f  the Appointing Authori ty. 

The Tr ibunal  was not impressed w i th  the ac t i on  o f  the Appointing Author i ty  
p r i o r  t o  the scheduled hearing. F i r s t ,  t he  Appointing Author i ty  d i d  no t  
respond t o  the November 4 request o f  Ms. Johnsen tha t  she be given the reasons 
fo r  her non-selection. See Per 302.03(e) . Second, the Appointing Author i ty  
d i d  not  produce two witnesses whose presence had been requested by the 
Appellants. While the attendance o f  these witnesses may u l t ima te l y  not  be 
required, the Appellants and the Tr ibunal  deserve some response t o  the request 
i n  advance o f  the hearing. F i na l l y ,  the Appointing Author i ty  sought t o  
introduce a prepared statement of Commissioner Brown, without producing a copy 
o f  the statement f o r  the Appellants 72 hours p r i o r  t o  the hearing. See Per-A 
202.08(b) (1) (c)  . - 

The Tr ibunal  made the fo l low ing  orders a t  the close o f  the hearing: 

1. The hearing w i l l  be continued f o r  one month o r  u n t i l  the next meeting o f  
the Tribunal. Both pa r t i es  s h a l l  rece ive not ice o f  the scheduling o f  the 
hearing. 

2. The Appointing Author i ty  s h a l l  postpone f i l l i n g  the vacancy u n t i l  a t  l e a s t  
the end o f  March. 

3. The Appointing Author i ty  was given t en  working days t o  provide Appellants 
w i th  reasons f o r  non-selection. 

I n  addi t ion,  the Appellants1 request t o  produce two witnesses was t rea ted  as a 
Motion t o  Compel t h e i r  attendance. The Appointing Author i ty  was given one 
week t o  f i l e  a wr i t ten  ob ject ion t o  t h i s  Motion. The Appointing Author i ty  has 
f i l e d  no object ion, and the Tr ibunal  accordingly orders the Appointing 
Author i ty  t o  produce those witnesses. 
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Peter C. Scott ,  Chairman 
Promotion Appeals Tr ibuna l  

cc: Richard Sweet 
Department o f  Postsecondary Vocational Technical Education 

Mary P i l l s b u r y  Brown, Commissioner 
Department o f  Postsecondary Vocational Technical Education 

Stephen J. McCormack 
SEA F i e l d  Representative 


