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The New Hampshire Personnel Appeals Board convened a Promotion Appeals 
Tribunal on Wednesday, February 20, 1991, for the  purposes of hear ing  Paul  
Kirouac's appeal of h i s  non- selection f o r  promotion to the  p o s i t i o n  of 
Fores t ry  Maintenance Mechanic i n  the  ~ e s i g n  Development and Maintenance Bureau 
i n  the  Department of Resources and Economic Developnent. The Tribunal  
consisted of Pa t r i ck  J. McNicholas, Chairman, N.H. Personnel Appeals Board; 
Sarah Hopley , Human Resource Coordinator,  New Hampshire Technical I n s t i t u t e  ; 
and John Rol ler ,  Human Resource Coordinator,  Department of Environmental 
Services.  Kenneth Plourde, Business Administrator f o r  the  Department of  
Resources and Economic Development, and Christopher Klefos, Administrator of 
the  Design, Developnent and Maintenance Bureau, appeared on behalf of  the  
S t a t e .  M r .  Kirouac appeared p ro  se . -- 
Mr. Plourde t e s t i f i e d  t h a t  t h e  appe l l an t  had been hired i n  the  summer of 1989 
to f i l l  a ful l- time temprary/seasonal  pos i t ion  i n  the  Design, Developnent and 
Maintenance Bureau f o r  the  p e r i d  of J u l y  7 ,  1989 to September 29, 1989. 
Because of the  workload, and because the  agency sti l l  had funds a v a i l a b l e ,  Mr. 
Kirouac's employment was extended u n t i l  November 3 ,  1989, when the  funding f o r  
h i s  pos i t ion  was depleted,  a t  which time he was no t i f i ed  t h a t  h i s  employment 
a s  a temporary seasonal was to be terminated, Mr. Plourde also t e s t i f i e d  t h a t  
a l l  seasonal employees received the  same n o t i f i c a t i o n  of  termination on 
October 19, 1989, e f fec t ive  November 3, 1989, when ava i l ab le  funding was 
depleted . 
During October of 1989, the  Department posted a vacant p o s i t i o n  of Fores t ry  
Maintenance Mechanic, f o r  which the re  were th ree  appl icants .  Each of the  
appl icants  was a ful l- time temporary/seasonal employee i n  the  Design, 
Developnent and Maintenance Bureau. Mr. Plourde t e s t i f i e d  t h a t  s e l e c t i o n  o f  
the  successful  candidate was based upon job performance during the  1989 summer 
maintenance season. He explained t h a t  the  Design, Developnent and Maintenance 
crew cons i s t s  of 7 t o  8 ful l- time permanent employees, and t h a t  during t h e  
summer months, the  crew adds another  3 to 4 ful l- time t e m p r a r y  employees. 

M r .  Klefos t e s t i f i e d  t h a t  t h e  success fu l  candidate demonstrated an e x c e l l e n t  
- work e t h i c ,  and t h a t  the  s e l e c t i o n  was made upon the  recommendation of the  
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crew supervisors .  Mr. Klefos explained t h a t  Design, Development and 
Maintenance has a r e l a t i v e l y  small  crew to maintain the  complete S t a t e  Park 
system. With t h a t  in  mind, he contended t h a t  the  a b i l i t y  of an employee to 
p u t  i n  a f u l l  day ' s  work, and to work cooperat ively with the  o the r  members of 
the  crew was e s s e n t i a l .  The Crew Foreman and Ass i s t an t  Crew Foreman both 
recommended appointment of the  same candidate,  a s  a l l  r epor t s  indica ted  t h a t  
he was an exceptionally hard worker. 

Messers. Plourde and Klefos admitted t h a t  they had n o t  interviewed any of the  
candidates,  or requested pre- select ion c e r t i f i c a t i o n  of  t h e i r  app l i ca t ions  
through t h e  Division of Personnel. They t e s t i f i e d  t h a t  a h i r i n g  f reeze  was 
due to take e f f e c t  immediately, and it was imperative t h a t  they p lace  one o f  
t h e  candidates i n  the vacant Fores t ry  Maintenance Mechanic pos i t ion  before the  
pos i t ion  became frozen. 

Mr. Kirouac argued t h a t  he was more q u a l i f i e d  than the  candidate appointed to 
f i l l  t he  ful l- time Fores t ry  Maintenance Mechanic. H e  a l leged t h a t  Idark 
Tibbet ts ,  the  crew foreman, had a s s i s t e d  the  successful  appl icant  i n  f i l l i n g  
o u t  h i s  appl ica t ion ,  and t h a t  when Mr. Kirouac submitted h i s  own app l i ca t ion ,  
Mr. T i b k t t s  had ins i s t ed  t h a t  he correct it, including only information 
r e l a t i v e  to h i s  employment with Design, Development and Maintenance. M r .  - Kirouac a l s o  questioned how an appointment could have been made without a l l  

(-I t he  appl ica t ions  f o r  the  pos i t ion  being c e r t i f i e d  by the  Division of  Personnel 
a s  meeting the  minimum q u a l i f i c a t i o n s .  

Mr. Kirouac contended t h a t  the  s e l e c t i o n  appeared to have been based upon an 
assumption by the  supervisory s t a f f  t h a t  the  successful  candidate would be 
a b l e  t o  opera te  a backhoe, i n  s p i t e  of the  f a c t  t h a t  he d i d  no t  possess a 
heavy equipment l icense.  Mr. Kirouac ind icated t h a t  he ca r r i ed  a l i g h t  
commercial l i cense  and, i n  h i s  view, was "half  way" toward a heavy equipment 
o p e r a t o r ' s  l icense .  He s t a t e d  t h a t  when he was informed of  non-selection, he 
had requested the  reasons f o r  same i n  wr i t ing ,  and had never received a 
response t o  h i s  request.  He  argued t h a t  a s  the  most qua l i f i ed  candidate,  he 
should have been appointed to the  pos i t ion .  He a l s o  contended t h a t  he had 
spent  the  season worlting i n  an unsupervised s e t t i n g  and o f t e n  supervised 
another seasonal employee, while the  successf u l  candidate,  he a l l eged ,  never 
worked without d i r e c t  super vision.  

Mr. Klefos countered t h a t  M r .  Kirouac was no t  working with another seasonal  
employee, and t e s t i f i e d  t h a t  he worked under the supervision of a permanent 
employee responsible f o r  r e p a i r  and maintenance of h i s t o r i c  s t ruc tu res .  M r .  
Kirouac 's  assignment f o r  much of the  season had been roofing the  Frankl in  
P ie rce  Homestead. Regarding the  c e r t i f i c a t i o n  i s sue ,  M r .  Klefos again pointed 
to the  time cons t ra in t s  the  agency was fac ing i n  s e l e c t i n g  a candidate before 
the  h i r i n g  freeze.  Mr. Plourde t e s t i f i e d  t h a t  a f t e r  the  s e l e c t i o n  dec i s ion  
had k e n  made, the  candidate ' s  app l i ca t ion  had k e n  forwarded to Personnel f o r  
c e r t i f i c a t i o n .  The app l i can t  d id  meet t h e  minimum qua l i f i ca t ions .  He s t a t e d  
t h a t  i f  the  applicant  had f a i l e d  to meet the  minimum q u a l i f i c a t i o n s  f o r  
c e r t i f i c a t i o n ,  the  candidate 's no t i ce  of  s e l e c t i o n  would have been withdrawn, 
and the  appointment would not  have been made. 



After  testimony given by t h e  p a r t i e s ,  the  Tribunal  asked the  appel lant  to 
c l a r i f y  h i s  o r i g i n a l  a l l e g a t i o n  t h a t  he had n o t  been se lec ted  because of 
"unfa i r  favor i t i sm".  In response, Mr. Kirouac t e s t i f i e d  is was h i s  b e l i e f  
t h a t  the success fu l  candidate was da t ing  the  daughter of the  a s s i s t a n t  crew 
foreman and it was l i k e  h i r ing  "one of t h e  family". Af ter fu r the r  
quest ioning,  however, M r .  Kirouac admitted, "I had heard he was da t ing  a 
daughter. I d o n ' t  know the  f a c t s .  " He then s t a t e d  he understood t h a t  the  
successful  app l i can t  and the  a s s i s t a n t  supervisor  were neighbors and t h a t  he 
may have spent  same t i m e  a t  h i s  home. Mr. Klefos and Mr. Plourde t e s t i f i e d  
they had had no such information, and t h a t  t h i s  was the  f i r s t  they had heard 
of  it. 

On a l l  t he  evidence and the  record before it, the  Tribunal  voted unanimously 
to deny Mr. Kirouac 's  appeal of h i s  non-selection f o r  promotion to the  
permanent p o s i t i o n  of Fores t ry  Maintenance Mechanic. Mr. Kirouac offered  no 
evidence o r  corroborat ive testimony to suppor t  h i s  a l l e g a t i o n  t h a t  f avor i t i sm 
formed the  b a s i s  of h i s  d e n i a l  of  promotion. He  a l s o  of fered  no evidence to 
support  h i s  a l l e g a t i o n  t h a t  he was c l e a r l y  the  more qua l i f i ed  candidate f o r  
the  pos i t ion .  H e  f a i l e d  to meet h i s  burden of proof by demonstrating t h a t  t h e  
s e l e c t i o n  dec i s ion  was improper, i l l e g a l ,  or cons t i tu ted  an abuse of 
managerial d i sc re t ion .  

, I n  so rul ing ,  t h e  Tribunal found t h a t  p re- cer t i f i ca t ion  of a l l  t h e  app l i can t s  
and i n t e r  views of each candidate p r i o r  t o  s e l e c t i o n  would have improved the  
s e l e c t i o n  process.  Clearly,  however, the  Department of Resources and Economic 
Developnent was under severe time c o n s t r a i n t s  f o r  f i l l i n g  the  pos i t ion  and t h e  
Tribunal found t h a t  the Department made its b e s t  e f f o r t s  under the  
circumstances t o  s e l e c t  upon the  bas i s  of performance, length  of  se rv ice ,  and 
s u i t a b i l i t y  and capaci ty  f o r  the  vacancy. 

The Tribunal found t h a t  the  appel lant  f a i l e d  to demonstrate t h a t  
p re- cer t i f i ca t ion  of a l l  app l i can t s  by the  Division of Personnel, and/or 
personal  interviews p r io r  to s e l e c t i o n  such a process would have a l t e r e d  the  
o r i g i n a l  s e l e c t i o n  decision.  The appe l l an t  f a i l e d  to provide competent 
evidence or corroborat ive testimony to persuade the  Tribunal t h a t  he was 
denied promotion because of "unfa i r  favor i t i sm" . 

FOR THE PROMOTION APPEALS TRIBUNAL 
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