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A quorum of the New Hampshire Personnel Appeals Board (Wood and Barry) met on
Wednesday, November 3, 1999, under the authority of RSA 21-1:58, to hear the appeal of
Rosemary Lyons, an employeeof the Department of Safety. The appellant, who was represented
at the hearing by SEA Field Representative Jean Chellis, was appealing the Department of
Safety'sMarch 8, 1999, decision to not select her for promotionto the position of Supervisor I.
Major Kevin O'Brien appeared on behalf of the agency.

Without objection, the appeal was heard on offers of proof by the representativesof the parties.
Therecord of the hearing in this matter consistsof pleadings submitted by the parties, the audio
tape recording of the hearing on tlie meritsof tlie appeal, notices and ordersissued by the Board,

and documents admitted into evidence as follows:

Appellant's Exhibits
1. February 8, 1999 job posting for Department of Safety Employeesonly, with attached class
specificationrevised 11/23/92 and supplemental job description revised 3/12/99for

Supervisor |
2. Copy of anewspaper clipping advertisinga Communications Supervisor | vacancy
3. Supplemental job descriptionfor Supervisor |, amended 3/12/99
4. Letterto VirginiaLamberton dated April 6, 1999 with attachments

TDD Access: Relay NH 1-800-735-2964



State's Exhibits
The State offered no exhibitsfor admissioninto the record of the hearing.

The material facts are not in dispute:

1. OnFebruary 8, 1999 the Department of Safety posted a Supervisor | vacancy at the State
Police Communications Center. The posting included copies of the class specificationfor
Supervisor | and asupplemental job description.

2. Theclass specificationfor Supervisor | includesthefollowing statement of Minimum
Quadlifications:

"Education: Bachelor'sdegreefrom arecognized college or university with major study
in afield relevant to program area in which positionis assigned. Each additional year of
approved formal education may be substitutedfor one year of required work experience.
Experience: Two years experiencein afield or occupationrelevant to program areain
which positionisassigned. Each additional year of approved work experiencemay be
substituted for one year of required formal education."

Under Special Requirements, the class specification states, in part, "Specific degreeand
experience requirementsmust be tailored to meet documented recruitment needs of the
agency or department. All specific minimum qualificationsmust be stated on the
supplemental job description and approved by the Division of Personnel prior to posting
at theagency level."

3. Thesupplemental job description posted with the class specification listed the minimum
qualificationsfor the position asfollows:

"Education: Graduation from high school or GED equivalent. Each additional year of
approved formal education may be substitutedfor one yeas of required work experience.
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Experience: Six years experiencein communications work requiring the use'of atwo-
way radio system, typewriter and computer terminal, three years of which must have been
aNH State Police Communications Center."

. The supplemental job description attached to Appellant's Exhibit 1 does not includea

statement or signatureindicating approval by the Director of Personnel.

. Ms. Lyons applied for the posted vacancy, wasinterviewed for the Supervisor | vacancy on

the morning of March 8, 1999, and received verbal notification the same day that she had not
been selected for promotion.

. OnMarch 17, 1999, the Department of Safety advertised in the Concord Monitor and the

Manchester Union L eader the Supervisor | vacancy. The qualificationslisted inthe

advertisement were asfollows: Education: "HS/GED AND six years experiencein
communicationswork requiring use of two-way radio, typewriter and computer terminal,
threeyears of which must have been in full time police communications center. Additional

education may substitute for experience.”

. On April 6, 1999, the State Employees Association wroteto Personnel Director Lamberton

on behalf of Ms. Lyons co-worker, Norman Hobbs, requesting on Mr. Hobbs' behalf that the
Director: "1) notify the Department of Safety about the error in the newspaper
advertisementsand 2) remind the department to select a candidatewho hasthe required three

years experience a aNH State Police Communications Center."

. Inher letter to Director Lamberton, the appellant madeno claim that she should have been

selected for the vacant position when it was posted, or that the Department of Safety abused

its discretionin denying her selection to the vacancy.

. Thereisno evidencethat the April 6, 1999 |etter from the SEA to the Director of Personnel

about the Supervisor | vacancy was forwarded to the Division of State Police or to the
Department of Safety to make them aware of discrepanciesin the statementsof minimum

gualifications.

10. The April 6, 1999 letter to Director Larnberton requests as a remedy that the Director of

Personnel, "1) notify the Department of Safety about the error in the newspaper
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advertisementsand 2) remind the department to select a candidatewho has the required three
years experienceat aNH State Police Communications Center."

11. Maj. O'Brien sent written notificationdated April 21, 1999 to Ms. Lyonsinviting her to meet
with him a any timeto discuss her non-selection for promotion to the vacancy. Ms. Lyons
did not ask to meet with Mgor O'Brien.

12. The Divisionof State Policehad "articulable" reasonsfor its decision not to select Ms. Lyons
for the Supervisor | vacancy but did not list specific deficienciesin performance or
qualificationin the text of thememo denying her selection.

13. On April 26,1999 Ms. Lyons obtained a Supervisor | supplemental job description that
differed from the one that accompanied the February 8, 1999 in-house posting, and contained
astatement of minimum qualificationsthat differed from original posting and the newspaper
advertisementsfor the vacancy.

14. By letter dated April 27, 1999, the State Employees .Associationfiled an appeal with the
Board, asking the Board to order the Department of Safety to discontinueits recruitment
efforts, and re-post the vacancy in-house using the approved supplemental job description.

15. The appellant did not assert that she was improperly denied selectionfor promotion to the
vacancy or that shewasthe candidatebest qualified for promotion.

Ms. Chellisargued that the Department of Safety, Division of State Police, violated Per 402.01
(2)(2) and Per 404.02 (k) of the Rules of the Division of Personnel by posting the position
vacancy with asupplemental job description and a statement of minimum qualificationsthat had
not been approved by the Director of Personnel. She argued that the Division also violated Per
602.02 (e) of theRules by failing to provideMs. Lyons with timely written notification of her

non-sel ectionfor promotion.

Ms. Chellisstated that the Supervisor | position wasfilled by someone from outside the agency
inMay, 1998. Sheargued that athough the selected candidate did not appear to meet the posted
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minimum qualifications, it would be unfair to ask the Board to order hisremoval from the
position some six months after the date of hire whenit had taken the Board more than six
monthsto schedule the matter for hearing. Ms. Chellisargued that although the current
incumbent should not be penalized, the Department of Safety should suffer some consequence
for having violated the Rules. She informed the Board that the appellant would be willing to
accept a cash settlement, which Ms. Chellis suggested would be the most appropriate remedy.

Major O'Brien argued that the Division of State Police neither intended nor attempted to
circumvent the Rules of the Division of Personnel when it posted and | ater advertisedthe
Supervisor | positionvacancy. He stated that the agency acted in good faith throughout the
processof filling the position, relying on staff fi-om the Department'shuman resources office to
ensurethat the process was completed in accordance with the Rules. Major O'Brien admitted
that written notice to theinternal candidateswas delayed by approximately seven weeks
following adeath in his secretary'sfamily, but indicated that theinternal applicantswere aware
in March that they had not been selected for promotion.

Major O'Briensaid that he was more than willing to meet with Ms. Lyonsto discussthe reasons
why she had not been selected, but that she never responded to his April 21" memo inviting her
to do so. Hesaid that whilehewas not awarethat different qualificationswerelisted when the
position was advertised outside the agency, the advertisement would have had no effect on his
decisonsinceMs. Lyonswas considered a certified candidate who met the minimum
qualificationswho simply was not selected for the vacancy for articulablereasons. Maj. O'Brien
also argued that when the successful candidatewas sel ected, he had been certified by human
resources personnel as meeting the minimum qualificationsfor the vacancy based upon his
possession of an associate's degree, a certificatein management, and four years of experiencein

telecommunicationsfor the Bureau of Emergency Communications.
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At the conclusion of the hearing, the partieswere given an opportunity to discuss off the record
any possibilitiesfor a settlement, and were asked to advisethe Board if an agreement had been
reached. On November 4, 1999, the Board received amemo from Major O'Brien indicating that
he and his superiorshad chosen to reject the appellant'srequest for a$2,500 cash lump sum
payment. By way of explanationfor that decision, Major O'Brien wrote:

1. "Only the New Hampshire Department of Justiceis authorized to financially settle any
case.

2. Ms. Lyonswas not selected for the positionfor specific, articul ablereasons and those
have never been disputed by Ms. Lyons.

3. Per 301.03(b) allowsfor Supplement[al] Job Descriptionsto be modified by the
appointing authority or its representative.

4. Per301.03(d)(9) allowsfor a Supplemental Job Descriptionto only repeat the Minimum
Qualificationsindicated by the actual Job Specification. The contested Supplemental Job
Descriptionis not in compliancewith this rule becausethe qualifications outlined
actually exceed those specified for a Supervisor I.

5. If any violation of therules did occur, involving the postings or publication for the
position, they were technical violations at best and donewith the approval of the Division
of Personnel. Further, any violationswere beyond the control of the State Police and
would not have changed the decision to select Ms. Lyons.

6. To enter such a settlement would be giving afinancial reward to Ms. Lyonsfor a
technical violation that was beyond the Division'scontrol.”

On November 8, 1999, the Board received the appellant'sresponse. In that |etter Ms. Chellis

wrote:

"NothinginMajor O'Brien's |etter explainswhy the Department of Safety
used three different sets of minimum qualificationsduring the sel ection process
for the Supervisor | position for which Ms. Lyons applied.

"Theviolation of personnel rulesis not mitigated by the fact that the
Department of Safety relied on guidancefrom the Division of Personnel. Infact
therulesviolation appears more egregiousif it occurred with the Division of
Personnel'sknowledge and/or approval.

"We do not believethe candidatewho was selectedto fill the Supervisor |
position should be penalized for the Department'sfailure to follow the personnel
ruleswhen advertising for the position. However, we do believethe Department
should be penalizedfor its failure to follow personnel rules. We believeaclear
messagefrom the Board is necessary to prevent the Department of Safety from
committing (with or without the approval of the Division of Personnel) future
violations(technical or otherwise) of the personnel rules."
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Having considered the parties documentary evidence, oral argument, offers of proof, origina
pleadingsand the post-hearing submissions, the Board made additiona findings of fact and

rulingsof law asfollows:

1-a.The action giving riseto the appeal occurred on March 8, 1999 when the appellant was
interviewed and advised of her non-selection for promotion to the position of Supervisor |.

2-a.The Department considered the appellant to have met the minimum qualificationsfor
promotion to Supervisor I, but did not believethat her particular qualifications would meet
the Division's needsfor the Supervisor | vacancy.

3-a.There was no evidence that the Department of Safety intentionally posted or published the
wrong statement of minimum qualifications, or that the error in posting the statement of
qualifications had any effect upon the assessment of Ms. Lyons capacity or suitability for the

vacancy.

Rulings of LaN

A. "Whenever possible, selection by the appointing authority to fill avacancy shall be made
from within an agency and shall be based upon the employee's: (1) Possession of the
knowledge, skills, abilitiesand personal characteristicslisted on the class specificationfor
the vacant position; and (2) Capacity for the vacant position as evidenced by documented
past performance appraisals.” [Per 602.02 (a), Rules of the Divisionof Personnel]

B. "Candidates may be denied selectionif, in.the opinion of the appointing authority, they are
deemed to lack persona or professional qualificationsfor promotion.” [Per 602.02 (d), Rules
of the Division of Personnel]

C. "If anemployeeisnot selected after applyingfor aposted position, the appointing authority
shall notify the employeein writing and shall state the reasons why the employeewas not

selected.” [Per 602.02 (), Rules of the Division of Personnel]
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D. "Any permanent employee who is affected by any application of the personnel rules, except

for those rules enumeratedin RSA 21-1:46, | and the application of rules in classification
decisionsappeal able under RSA 21-1:57, may appeal to the personnel appealsboard within
15 calendar days of the action giving riseto the appeal...." [RSA 21-I1:58, []

. "If the personnel appeals board finds that the action complained of was taken by the

appointing authority for any reason related to politics, religion, age, sex, race, color, ethnic
background, marital status, or disabling condition, or on account of the person's sexual
orientation, or was taken in violation of astatute or of rules adopted by the director, the
employee shall bereinstated to the employee'sformer position or a position of like seniority,
status, and pay. The employee shall be reinstated without loss of pay, provided that the sum
shall be equal to the salary loss suffered during the period of denied compensation|ess any
amount of compensation earned or benefitsreceived from any other source during the
period.." [RSA 21-L:58, ]

. "Inall cases, the personnel appealsboard may reinstate an employee or otherwise change or

modify any order of the appointing authority, or make such other order asit may deem just."
. [RSA21-L158, 1]

Decision and Order

On all the evidence, argument and offers of proof, and for the reasons set forth below, the Board

voted unanimously to DENY Ms. Lyons apped.

RSA 21-I:58 provides aright of appeal to " Any permanent employeewho is affected by any
application of the personnel rules." Theonly application of the rulesthat actually affected Ms.
Lyonswas the Department's decision not to select her for promotion, and the appellant offered
neither evidencenor argument to suggest that she was the best qualified candidatefor promotion

and would have been promoted had there been no errors during the recruitment process.
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Ms. Lyonswas certified as meeting the minimum qualificationsfor the vacant position.
However, the Rulesimpose no requirement upon an appointing authority to select a candidate
simply becausethat candidate meetsthe minimum qualificationsfor the vacancy. Rather, the
Rules require an appointing authority to select "the most qualified candidatefor the position.”
[Per 602.02 (c)] AsMagor OBrien stated both orally and in writing, and without contradiction,
the Department of Safety did not consider the appellant the most qualified candidateand had

articulablereasons for not selecting her for promotion.

RSA 21-158 authorizesthe Board to order an employee"reinstated” without |oss of pay or
seniority when thereis evidence that the employee was affected by an action taken in violation of
the statutes or of rules adopted by the Director of Personnel. The only decisionor action that
affected the appellant occurred when the agency denied her selection for promotion. The
appellant made no assertionthat Department of Safety violated the Rules or abused its discretion
when it denied her selection for promotion. Ms. Lyonsdid not arguethat she wasthe most
qualified candidatefor promotion, that she should have been promoted, or that she would have
been promoted under other circumstances.  Accordingly, the Board found that the Department's
decisionwas not takenin violation of the statutesor of rules adopted by the Director of
Personndl.

In her November 8, 1999 letter, Ms. Chdliswrotethat, "...the Department should be penalized
for itsfailureto follow personnel rules.” Ms. Chellisargued that a$2,500 payment to the
appellant would be an appropriateremedy. TheBoard doesnot agree.

TheBoard certainly expects agenciesto conduct their businessin accordance with the Rul es of
the Division of Personnel. However, mistakes do occur. Absent any evidence that the mistakes
in this case had any effect whatsoever upon the appellant, no remedy is required. Furthermore,
thereis no evidence that the Department conducted itself in amalicious or recklessfashion.
Therefore, evenif theBoard had the statutory authority to award punitive damages, thereisno
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justificationfor assessment of a penalty against the department, or award of awindfall to the

appellant.

The appellant'sconcerns about the Board's delay in hearing the appeal are shared by the Board.

However, amoretimely hearing would not have had any effect on the decision.’

On the evidence, argument and offers of proof by the representativesof the parties, the Board

voted unanimously to DENY the appeal.

THE PERSONNEL APPEALSBOARD

‘Patrick H. Wood, Chaﬁ*man 77 T~

P SEs DSV

/nés J. Barry/cK tnrnissioner

cc:  Thomas'F. Manning, Director of Personnel, 25 Capitol Street, Concord, NH 03301
Jean Chellis, SEA Field Representative, PO Box 3303, Concord, NH 03302-3303
Maj. Kevin O’Brien, Division of State Police, 10 Hazen Dr., Concord, NH 03305

"' In thoseinstances where an appellant believesthat he or she will be affected adversely-by adelay in hearing, the
Board suggeststhat the appellant advise the Board of those circumstances and make a specific request for specia

{/\\ scheduling, or arequest for apreliminary order so that the rights of the parties will not be prejudiced.
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