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APPEALS OF ROBERT THYNG
Docket #00-P-1 and #00-P-2
New Hampshire Department of Corrections
December 16,1999

The New Hampshire Personnel Appeals Board (Wood, Johnson and Barry) met on Wednesday,
December 8, 1999 under the authority of RSA 21-1:58, to hear the appeal s of Robert Thyng, an
employee of the Department of Corrections. Mr. Thyng, who was represented at the hearing by
SEA Field Representative Stephen J. McCormack, was appealing decisionsby the Department of
Corrections dated March 3, 1999 and September 21,1999 denying him promotion to Corrections
Lieutenant. Attorney John Vinson appeared on behalf of the Department of Corrections.
Although the Board consolidated the casesfor the purposes of hearing, the Board agreed to
decide each apped onitsindividual merits.

Without objection by either party, the hearingin this matter was conducted on oral argument and
offers of proof by the representatives of the parties. Therecord of the hearingin this matter
consists of the audio taperecording of the hearing on the merits, pleadings submitted by the
parties, ordersand noticesissued by the Board, and documents admitted into evidenceas

follows:
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State's Exhibits
Docket #00-P-1 and #00-P-2
PPD 2.1
Performance Evaluation for Robert Thyng signed and dated by the appellant on 7/22/99
Performance Evaluation for Robert Thyng signed and dated by the appellant on 9/29/98
Performance Evaluation for Robert Thyng signed and dated by the appellant on 10/10/97
Performance Evaluation for Robert Thyng signed and dated by the appellant on 8/13/96
Performance Evaluation for Robert Thyng signed and dated by the appellant on 11/8/95
Performance Evaluation for Robert Thyng signed and dated by the appellant on 9/7/94
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PerformanceEvaluation for Robert Thyng signed and dated by the appellant on 8/19/93 .
Performance Evaluation for Robert Thyng signed and dated by the appellant on 7/21/92
Performance Evaluation for Robert Thyng signed and dated by the appellant on 2/21/92
Performance Evaluation for Robert Thyng signed and dated by the appellant on 7/9/91
Performance Evaluation for Robert Thyng signed and dated by the appellant on 12/3/90
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Appellant'sExhibits
Docket #00-P-1

1. March 3, 1999 |etter of non-selectionsent to Sgt. Robert Thyng by Sid Bird, Warden, Berlin
Prison

2. March12, 1999 appedl letter from Wayne Brock, SEA Steward to Warden Sid Bird, Re: Sgt.
Robert Thyng: Non-Selection for Promotion

3. March 31, 1999 |etter from Warden Sid Bird to Sgt. Robert Thyng

4. April 16, 1999 gpped |etter from Wayne Brock, SEA Steward, to Henry Risley,
Commissioner, NH Department of Corrections, Re: Sgt. Robert Thyng: Non-Selectionfor
Promotion

5. May 3, 1999 |etter from Commissioner Hank Risley to Wayne Brock

6. May 11, 1999 letter from Wayne Brock to Commissioner Risley

7. June 8, 1999 |etter fiom Commissioner Risley to Wayne Brock, Re: Denial of Appeal
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June 16, 1999 letter from Stephen J. McCormack, SEA Field Representativeto Virginia
Lamberton, Director of Personnel, Re: Appeal of Robert Thyng, Non-Selectionfor
Promotion

July 6, 1999 letter from Director Virginia Larnbertonto Stephen McCormack, Re: Appeal of
Robert Thyng

10. Policy and Procedure Directive (PPD) 2.1., NH Department of Corrections. Personnel

Selection, Promotion and Retention

11. Employee Performance Evaluation - Sergeant Robert Thyng, dated July 12, ,1998
12. November 17,1999 memorandum from Sergeant Robert Thyng, Re: Appeal of Non-

Selectionfor Promotion

13. November 17,1999 memorandum from Lt. Anthony Dragon, Re: Apped of Robert Thyng,

Non-Sdlectionfor Promotion

Docket #00-P-2

September 21, 1999 |etter of non-selectionsent to Sergeant Robert Thyng from Sid Bird,
Warden, NorthernNH Correctional Facility, NH Department of corrections

L etter from Sergeant Robert Thyng to Commissioner Risley, NH Department of Corrections
-- RE: Integrity, September 23, 1999

Policy and Procedure Directive (PPD) 2.1., NH Department of CorrectionsPersonnel
Selection, Promotion and Retention

Employee Performance Evaluation - Sergeant Robert Thyng, dated August 1, 1999

5. November 17, 1999 memorandum from Sergeant Robert Thyng, Re: Non-Selection for
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Promotion
November 17,1999 memorandum from Lt. Anthony Dragon Re: Appeal of Robert Thyng,

Non-Selectionfor Promotion
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Thefollowingfactsare not in dispute:

. Sergeant Thyng wasdenied selectionfor promotion to one of three vacant Corrections

Lieutenant openings at the Northern NH Correctional Facility in Berlin, NH.

. Under the sel ection process described by Department of CorrectionsPPD 2.1., using a three-

step assessment procedure that rates employee performance evaluations, work history
(includinglength of service, timein grade, letters of commendation, education, training and
discipline), and an oral board, Sergeant Thyng ranked third among the candidatesfor the

vacancy.

. Inaletter to Sgt. Thyng dated March 3, 1999, Warden Bird notified the appellant of his non-

selectionfor promotion to Lieutenant, citing: 1) "problemswith sexual harassmentin the
work place," 2) arestraining order issued against the appellant at the request of aformer
employeewho was married to another Department employeeat thetime, and 3) "ahistory of
alcohol abuse" asthereasons the Warden believed the appellant lacked the personal and

professional qualificationsfor promotion.

. Sgt. Thyng appealed the Warden'sdecision, alleging violations of Per 602.02 (a) and (c) of

the Rules of the Division of Personndl.

. Inthisappea, SEA Steward Brock argued on the appellant'sbehalf that: 1) the "chemical

useissue" occurred off-duty and "was addressed through the appropriatetreatment modality"
so that the appellant was cleared for return to duty in a supervisory capacity, 2) the
Department relied upon a"medical issue concerning [the] clieinical use [that] would seem to
violatethe basic tenets of the American DisabilitiesAct.,” 3) the Department'sinvestigation
into issues surrounding the restraining order did not result in any discipline and should not
have affected the appellant's application for promotion, 4) the Department never disciplined
the appellant for sexua harassment, and 5) the appellant's current performance evaluations
contradict the Warden's assertion tliat the appellant lacked persona or professional

qualificationsfor promotion.

. Warden Bird affirmed his decision not to select Sgt. Thyng for promationby letter dated

March 31, 1999. Inthat letter hewrote, "...l will be glad to revisit the opportunity for you to
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lateral up and prove yourself, provided your pattern of using sick timeregularly is eliminated,
and you show a continued behavioral improvement.”

7. After unsuccessful attempts to resolvethe promotion dispute through the informal settlement
process, Sgt. Thyng appealed his non-selection to the Personnel Appeals Board by letter
dated July 19, 1999.

8. With hisappeal of non-selection pending, Sgt. Thyng made a subsequent applicationfor
promation to Lieutenant at the NorthernNH Correctional Facility.

9. Sgt. Thyng was ranked first among the candidatesfor the vacancy.

10. The appellant received notice of hisnon-selectionin aletter from Warden Bird dated
September 21, 1999.

11. Inthat letter, Warden Bird informed the appellant that although he was pleased at the
appellant's " personal progress,” the Wardenfelt that Sgt. Thyng needed, "...to continue what
you have started for longer than one or two months before taking on the responsibilities of
Lieutenant at the Berlinfacility."

12. The Warden's comment referred to a statement made by the appellant during the selection
processin which Sgt. Thyng indicated that he had not consumed any alcoholic beveragesfor
amonth.

13. Sgt. Thyng has never received formal discipline by the department for his on-duty or off-duty

conduct.

Mr. McCormack argued that the Department of Correctionsfailed to follow its own policies and
procedureswhen it refused to promote Sgt. Thyng to Lieutenant. He argued that although Major
Guimond had referredto the appellant's performance having suffered from problemsthat had
occurred off-duty, therewas no other reference to those problemsin the appellant's file. He
argued that in the June 2, 1999 eval uation completed by Unit Manager Daniel Walsh, with which
Dick Gerry, head of Security for the prison concurred, Sgt. Thyng was described as, "'an
outstanding performer..." who was, "...morethan capable of performingin the lieutenant role if

given the chance."
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. Mr. McCormack argued that the Department of CorrectionsPolicy and ProcedureDirective 2.1
providesthat, " Selection will generally be made, if all things are equal, in numerical order as
they appear on thefinal scoresheet.” He argued that in the absence of any formal discipline
taken by the department or documentsdetailing deficienciesin the appellant's personal or
professional qualifications, "'l things” were equal. He argued that Sgt. Thyng’s own
supervisorsconsidered him agood candidatefor promotion, and that in both instances, Sgt.
Thyng’s ranking on thefinal score sheet entitled him to selectionfor promotion to one of the

vacancies.

Mr. McCormack argued that the Rules require an employeeto know thereasonsfor non-
selection and to receive thosereasonsin writing. He argued that the Board's previous ordersin
promotional appeals specify that the reasons must be valid and sufficient, and without valid or
sufficient reasons, a qualified candidate may not be denied selection. He argued that the reasons
giveninthefirst denia of promotion involve off-duty conduct that was not documentedin the
appellant's personnel records, while the second denial questions the appellant’s progress and
motivationin dealing with thoseissues. He argued that the Department never really gave the
appellant valid or sufficient reasonsthat they could verify. He argued that after thefirst denial
of selection, the appellant had been assured that if he logpt working on improvement, he'd be

promoted to the next vacancy. He argued that the Department can't cite performanceas abasis

for denying selection, and then ignoregood evauations. He argued that the Board should find
that if there are shortcomingsin an employee's performance, or in his personal or professional

gualificationsfor promotion, the agency has to document what those shortcomings are.

Mr. Vinson argued that the Rules of the Division of Personnel and the Department's policy on
selection and promotion impose no requirement for the agency to select a candidatesimply
becausethat candidate receivesthe highest numerical scorein the rating process. Specifically, he
arguedthat PPD 2.1, IV g., reservesfor the hiring authority ""thefinal say asto who is selected.”
He argued that whileit wastruein 70% of the casesthat the highest ranked candidateswere
selected, it was not truein theremaining 30%. Healso argued that in thisinstance, ""al other
Appeals of Robert Thyng
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things" were not equal. He noted that the policy quotes Per 602.02 of the Rules of the Division
of Personnel that requiresthe agency to select, the most qualified candidate, "in the opinion of
the appointing authority," and that the warden did not consider Sgt. Thyng qualified for

promotion at that time.

Mr. Vinson aso argued that the rulesimpose no obligation on an appointing authority to select a
candidate s mply because thereweren't **documented performanceissues.” He argued that the
appellant's performanceevaluationsdid reveal performance deficienciesthat the warden could

reasonably consider in making his selectionfor promotion.

Mr. Vinson argued that Warden Bird did not abuse his discretion by not promoting Thyng. He
argued that according to Per 602.02 candidates may be denied promotionif, in the opinion of the
appointing authority, the candidate is deemed to | ack the personal or professional qualifications
for promotion. He argued that in 1998, the Department became aware of aclaim by a former
employeewho was married to another departmental employeethat Sgt. Thyng had been stalking
her, and that she had obtained arestraining order against him. He offered to provethrough the
testimony of Warden Bird that the warden had read the transcript from the district court hearing
at which various peoplefrom the department had testified as to what they had observedin the
work place, that he had seen the restraining order, and that he had concernsthat if Sgt. Thyng
were promoted to Lieutenant, hewould be the person receiving and handling harassment
complaintsfrom staff and the staff could be intimidated by that. He argued that although the
appellant referred to the stalking charge as " mere alegatioiis," the testimony that the warden read
persuaded him that Sgt. Thyng lacked the personal and professional qualificationsfor promotion
at that time. Mr. Vinson argued that the warden offered the appellant alateral transfer asa
Sergeant to the prisonin Berlin so that the warden could observe him directly and determinehis

qualificationsfor promotion.

Mr. Vinson argued that the discretion vested in the appointing authority is substantial, and that
thewarden's decisionin both caseswas a proper exerciseof that discretion. He argued that
Appeals of Robert Thyng
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Warden Bird is experienced, has substantial experiencein corrections and knowswhat qualities
hewantsin his staff. Mr. Vinson said that the Department has a hard time standing up and
criticizing Sgt. Thyng becauseheis avalued employee, but heis not, in thewarden's opinion,

the person best qualified to fill the position.

seesksk

Having considered the evidence, arguments and offers of proof, the Board made additional

findingsof fact and rulingsof law asfollows:

14. Sgt. Thyng's 1997 performanceeval uation reveal s significant deficienciesin the areas of
“Dependability and Attendance™ and “Feedback,” and notesthat he, ""Was out of work for 3
months, ‘stress related,” most of which was brought on by off-duty situations.™

15. In the 1997 eva uation, Sgt. Thyng's performanceratings dropped from an above average
rating (88 total points) to an averagerating (66 total points).

16. Inthe 1998 evaluation, Sgt. Thyng's over-all rating increased to atotal of 76 points, although
""Dependability and Attendance” remained seriously below standards, the general supervisory
commentsindicated that while his attendance had been asignificant problem, it had
improved with counseling.

17. In 1998, the Department became aware of complaints against Sgt. Thyng made by a former
fellow employeewho was married to another Corrections Officer, and learned arestraining
order had been issued against the appellant.

18. Sgt. Thyng currently occupiesa™line supervisor' position at the prisonin Concord. Warden
Bird offered the appellant an opportuity for alatera transfer to the prisonin Berlin so that the
Warden could observe him personally in theworkplace interacting with other staff.

19. Thepositions of lieutenant for which Sgt. Thyng had applied are considered part of the senior
management staff withinthe Department of Corrections.
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20. Warden Bird is required by the Rules of the Division of Personnel to select for promotion
those candidateshe deems “best qualified” for the position(s) to befilled.

21. Althoughit isthe Department's practiceto promote those candidatewho receivethe highest
ranking during the promotion/selection process, neither tlie Personnel Rules nor the
Department's own PPD impose a strict requirement to select on the basis of ranking within
the promotional process.

22. Warden Bird had articulablereasons for non-selectionin both cases under appeal and he
transmitted thosereasonsto the appellantin writing as required by the Rulesof the Division
of Personnel.

Rulings of Law

A. "Whenever possible, selection by the appointing authority to fill avacancy shall be made
from within an agency and shall be based upon the employee's: (1) Possession of the
knowledge, skills, abilities and personal characteristicslisted on the class specificationfor the
vacant position; and (2) Capacity for the vacant position as evidenced by documented past

performance appraisals.” [Per 602.02 (a)]

B. “The most qualified candidatefor the position, in the opinion of the appointing authority,
shall be selected from designated groups of employees consideredin thefollowing order: (1)
Full-time employees; (2) Fonner full-time agency employeeswho have beenlaid off within
the past 3 years; (3) Probationary employees; and (4) Part-time employees.” [Per 602.02 (c)]

C. "Candidates may be denied selectionif, in the opinien of tlie appointing authority, they are
deemed to lack persona or professiona qualificationsfor promotion.” [Per 602.02 (d)]

D. “If an employeeis not selected after applying for aposted position, the appointing authority
shdll notify the employeein writing and shall state the reason(s) why the employeewas not
selected.” [Per 602.02 (€)]
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E. “Applications from fully qualified applicantswill then be evaluated and a point score
assigned to each applicant...” [Department of CorrectionsPPD 2.1,1V, 3. c]

F. "Thehiring authority has thefinal say asto who is selected.” [Department of Corrections
PPD 21,1V, 3. 9]

G. "Sdectionwill generally be made, if al things are equal, in the numerical order asthey
appear on thefinal scoresheet.” [ Department of CorrectionsPPD 2.1, IV, 3. g.(3)]

Decision and Order

Sgt. Thyng's disappointment at not being selected is evident in his September 23, 1999 | etter to
former Commissioner Risley. Inthat |etter he relates a conversationthat he had with Captain
Ross Cunninghamin July, 1999, in which Capt. Cunningham reportedly told the appel lant,
“...therearetwo Lieutenants positionsavailable, if you place number one or two on the board."
While the Appeals Board understands the appellant's frustration at being denied promotion after
having been given such assurances, the appellant's Ietter provides perhaps some of the most
compelling argumentsin favor of the hiring authority retaining discretion in the selection process
to select that person he or she considers™ best qualified.”

First, therewas no evidencethat Captain Cunningham was privy to the appellant's performance
recordsor any of theinformation that Warden Bird considered when denying the appel lant
promotionto Lieutenant. Further, the Rules and the Department'sown policy clearly reservefor
the hiring authority theright to select a candidate or deny selection. The evidencereflectsthat
Warden Bird exercised his professional judgment in assessing Sgt. Thyng’s abilitiesto assumea

management team position within the Department He had arti culable concerns about the manner
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inwhich Sgt. Thyng's admitted off-duty conduct had affected his performance on the job, and on
that basis, refused him promotion. The Board believesthat his decision reflectsan appropriate

exerciseof discretionthat the Rules contemplate.

Sgt. Thyng's evaluations bear out Mr. Vinson’s assertion that the appellant is avaluableand a
valued member of the department. However, those same eval uations describe a period of
diminished performancein the few years preceding the opportunitiesfor promotion. Thereis
sufficient evidenceto persuade the Board that at the time of selection, the appellant lacked

personal and professional qualificationsfor promotion.

Therefore, on the evidence, argument and offersof proof, the Board voted unanimously to

DENY Sgt. Thyng's appeals.

THE PERSONNEL APPEALS BOARD

ye/ s J. Barry /%/mrmssmner

cc:  ThomasManning, Director of Personnel, 25 Capitol St., Concord NH 03301
John Vinson, Staff Counsel, Department of Corrections, 105 Pleasant St., Concord, NH
03301
Stephen J. McCormack, SEA Field Representative, PO Box 3303, Concord, NH 03302-
3303
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