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SUPREME COURT 

90-3l.0 Appeal of P a t r i c i a  Abernathy  InCaseNo. .................................................................... 
August 23 ,  3..991 the court upon .................................................. made the following order: 

S i n c e  t h e  c o u r t  h a s  been  in fo rmed  t h a t  P a t r i c i a  Aherna thy  h a s  
been r e i n s t a t e d  w i t h  back pay. t h e  a p p e a l  i s  d i s m i s s e d  a s  moot.  

D i s t r i b u t i o n :  
Michae l  R.eynolds, E s q u i r e  
R o b e r t  Dunn, Esqni . re  
P e r s o n n e l  Appeals Board 
Fi.1.e 

Ralph H. Wood, 
Clerk 
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t 
The New Ijarnpshire Personnel Appeals Board (McNicholas, Cushman and Bennett)  i 
met Wednesday, May 16,  1990, t o  consider  Appe l l an t ' s  Motion f o r  
Reconsiderat ion of the  Board ' s  February 1, 1990 decis ion  denying her  appeal  of 
an  i n d e f i n i t e  s u s p n s i o n  without  pay. The hoard a l s o  considered the  S t a t e ' s  I> 

Objection t o  Motion f o r  Rehearing i n  the  % i n s t a n t  appeal.  

The Board unanimously voted t o  deny the  Motion f o r  Reconsideration, f ind ing  
/ -  that it f a i l s  t o  spec i fy  grounds upon which r e l i e f  should k granted .  The 
i, ..,- -7 fmt ion p resen t s  no grounds and r a i s e s  no i s s u e s  which were not  f a i r l y  r a i s e d  I 

o r  considered wi th in  the  scope of the  hear ing  on the  mer i t s .  ! 
, 
t 

I n  s o  ru l ing ,  the  Board a f f i rms  its d e c i s i o n  of February 1, 1990, t o  uphold 
t h e  i n d e f i n i t e  suspension without  pay pending the  outccme of cr iminal  
proceedings aga ins t  the appe l l an t .  $ i 
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P a t r i c k  J. & 6 ~ i c h o l a s ,  chairman 

George R. Cushman, J r .  
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i\ -" cc: Robert E. Dunn, Jr., A s s i s t a g t  Attorney C e ~ ~ e r a l  I 

Dennis T. Martino, SEA R e ~ r e s e n t a t i v e  
Vi rg in ia  A. Vogel, D i rec to r  of Personnel  
C i v i l  Bureau, Attorney Genera l ' s  Of f i ce  , 
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Dated: February 1, 1990 

The New Hampshire Personnel Appeals Board (Commissioners McNicholas, Cushman 
and Bennett) met Wednesday, December 12, 1989, t o  consider P a t r i c i a  
Abernathyls appeal of  a suspension wi thout  pay from her pos i t i on  i n  the . 
Department of Safety. Assistant Attorney General Robert E. Dunn, Jr., 
represented the Department o f  Safety, D i v i s i on  o f  Motor Vehicles. Dennis 
Martino, SEA Representative, appeared on behal f  o f  the appel lant. The 
appellant was present f o r  the hearing. 

, The Board f i r s t  asked i f  e i t h e r  par ty  had reason t o  ob ject  t o  the 
i// pa r t i c i pa t i on  o f  any member o f  the Board. Nei ther par ty  objected. 

Assistant Attorney General Dunn asked t h a t  the Board f i r s t  address the scope 
o f  the hearing. Appellant had o r i g i n a l l y  been n o t i f i e d  by l e t t e r  dated 
September 6, 1989, tha t  she was being suspended f o r  f ou r  (4) weeks without pay 
under the provis ions o f  Per 308.01(a) . An appeal o f  t h a t  suspension was 
t imely  f i l e d  by Appellantl s representat ive, the State Employees1 Association, 
by l e t t e r  t o  the Board dated September 14, 1989. An October 3, 1989 l e t t e r  t o  
Appellant n o t i f i e d  her t ha t  the suspension was being extended i n d e f i n i t e l y  
under the provis ions o f  Per 308.01 (b) . No appeal o f  t h a t  order was f i l e d .  

Attorney Dunn argued t ha t  the l e t t e r s  o f  September 6 th  and October 3rd were 
two separate orders, and t h a t  whi le the September 6 th  n o t i f i c a t i o n  o f  a f o u r  
week suspension without pay was proper ly before the Board, Appellant had 
f o r f e i t e d  any r i g h t  t o  appeal the i n d e f i n i t e  suspension, having f a i l e d  t o  
e i t h e r  f i l e  a subsequent appeal o r  n o t i f y  the Board o f  her desire t h a t  the two 
matters be consolidated. Attorney Dunn contended t h a t  a suspension under the 
provis ions o f  Per 308.01(a) could be ordered by the Appointing Author i ty ,  
whi le a suspension under Per 308.01(b) required approval by the D i rec to r  o f  
Personnel, thus def in ing them as two separate and d i s t i n c t  act ions. 

Mr .  Martino argued tha t  i n  the appel lant 's  view, there was only one suspension 
from which an appeal could have arisen. He contended t ha t  the l e t t e r  o f  
October 3rd simply modified the o r i g i n a l  suspension, extending i t  from a f o u r  
week suspension t o  an i n d e f i n i t e  suspension. 

'\ 
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Chairman McNicholas ru l ed  t h a t  the Board's Order o f  Notice made reference only 
t o  the September 6 th  suspension, but tha t  the Board would take testimony and 
receive evidence on both matters. The Chairman also said the Board would 
accept tha t  the State had not  waived i t s  r i g h t  t o  argue procedural 
reservations on the issue o f  whether o r  not there were two separate 
suspensions. 

Assistant Safety Commissioner Douglas Patch t e s t i f i e d  t h a t  he had learned on 
September 6th of Ms. Abernathy's a r res t  a t  the Department o f  Safety Bu i ld ing  
on the evening o f  September 5th. Ms. Abernathy was working the 4:00 p.m. t o  
midnight s h i f t  on the evening o f  her ar rest .  Assistant Commissioner Patch 
sa id  the charges against Ms. Abernathy were t o  have been Class A o r  B fe lony 
re la ted  t o  the manufacture o f  a con t ro l led  drug. A f te r  discussing the a r r e s t  
w i t h  the Commissioner o f  Safety and Di rector  o f  Motor Vehicles Wi l l iam Turner, 
i t  was decided t o  suspend Ms. Abernathy without pay f o r  a per iod  o f  f ou r  
weeks. Patch f u r t he r  t e s t i f i e d  t h a t  when he gave the September 6 t h  l e t t e r  o f  
suspension, Ms. Abernathy expressed d i sbe l i e f  a t  the suspension, and denied 
t h a t  there were any drugs i n  her home. 

The Department o f  Safety requested t ha t  the Board receive i n t o  evidence a copy . - - an a r t i c l e  from the Laconia Evening C i t i zen  and a copy o f  the po l i ce  repo r t  
\ j de ta i l i ng  the circumstances lead ing up t o  Ms. Abernathy's a r res t .  M r .  Mart ino 

objected t o  the submission of any mater ia ls which might l a t e r  be used i n  
c r im ina l  proceedings. Mr .  Mart ino also questioned how the Department o f  
Safety had come i n t o  possession o f  the po l i ce  repor t ,  since Appellant had no t  
yet  had a probable cause hearing. The Board accepted the evidence and noted 
Mr .  Martino's ob ject ion t o  admission o f  same. 

Mr .  Patch then t e s t i f i e d  t ha t  the Department o f  Safety had received the p o l i c e  
repor t  i n  the Department o f  Safety on September 13, 1989. Both the newspaper 
account and po l i ce  repor t  substantiated t ha t  i n  add i t ion t o  marijuana p lants ,  
l a rge  amounts o f  drug paraphernalia had been found on the premises i n  the 
Abernathy house. ~ e - s a i d  i t  was a t  t ha t  po in t  t ha t  the dec is ion was made t o  
suspend Ms. Abernathy i n d e f i n i t e l y  pending the outcome o f  c r i m i n a l  
proceedings. The only other a l te rna t i ve ,  he argued, would have been t o  
terminate Ms. Abernathy's employment immediately. 

Mr .  Patch explained t h a t  Ms. Abernathy was employed as the n i g h t  supervisor i n  
the reg i s t r a t i on  sect ion o f  the D iv i s ion  o f  Motor Vehicles, which i s  housed i n  
the Department o f  Safety Bu i ld ing  along w i t h  f i v e  other d i v i s i ons  o f  the 
department. According t o  M r .  Patch, Ms. Abernathy's dut ies inc lude r i ng ing  i n  
rece ip ts  received during the day i n  amounts o f  $2,000 - $3,000 per day. M r .  
Patch enumerated the Department's concerns regarding keeping Ms. Abernathy on 
s t a f f  a f t e r  her ar rest ,  i nc lud ing  her having access t o  a l l  motor vehic le 
reg is t ra t ions,  access t o  cash, access t o  in format ion concerning other drug 
re la ted  cases, access t o  the State  Pol ice Laboratories, and access t o  the 

' State Pol ice communications center. 
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M r .  Patch admitted t ha t  the veh ic le  r e g i s t r a t i o n  in format ion t o  which Ms. 
Abernathy had access was a matter o f  pub l i c  record and was open t o  inspect ion 
upon request. He also admitted t ha t  Ms. Abernathy would have l i m i t e d  access 
t o  both the State Pol ice labs and communications center, no t ing  t ha t  there was 
always a t  l eas t  one uniformed o f f i c e r  present. When questioned by the Board 
concerning the qua l i t y  o f  Ms. Abernathyls work p r i o r  t o  her a r res t  and 
suspension, M r .  Patch sa id  there was no apparent problem. 

Mr .  Martino asked t ha t  the Department o f  Employment Secur i ty  r u l i n g  on Ms. 
Abernathyls request f o r  Unemployment Compensation be admitted as an ex t i i b i t .  
The Board noted, w i th  concurrence by the par t ies ,  t ha t  the Board was not bound 
by the f indings o f  the DES Tribunal, and would give the in format ion provided 
t he re in  the weight i t  deemed appropriate i n  i t s  del iberat ions.  

I n  h i s  c los ing argument, M r .  Mart ino contended t ha t  i n d e f i n i t e  suspension 
exceeded the author i ty  granted the Appointing Author i ty  by Per 308.01. He 
re i t e ra ted  h i s  strong ob ject ion t o  the admission o f  mater ia ls i n t o  evidence 

7 

which would eventual ly be used i n  Ms. Abernathyls cour t  case. He concluded 
1 t h a t  the suspension was based so le l y  upon a l legat ions made by the Belknap 

\ / County She r i f f  l s  Off ice,  and was not  re la ted  t o  any act ion by Ms. Abernathy a t  
her place o f  work.. He argued there had been no v i o l a t i o n  o f  the Personnel 
ru les ,  and tha t  an i n d e f i n i t e  suspension f o r  the grounds c i t e d  was a c lea r  
v i o l a t i o n  o f  d i sc re t ion  on the p a r t  o f  the Appointing Author i ty .  

Attorney Dunn argued t h a t  Per 308.01 (b) i s  predicated upon the Appointing 
Author i ty ls  d iscre t ion i n  imposing, w i t h  the approval o f  the D i rec to r  o f  
Personnel, an i n d e f i n i t e  suspension wi thout  pay "...pending the i nves t i ga t i on  
o r  t r i a l  o f  any charges against him." He f u r t he r  contended t h a t  the Rules o f  
the D i v i s i on  o f  Personnel are very e x p l i c i t  i n  s t a t i ng  t ha t  an employee could 
be suspended without pay "...for d i sc i p l i na ry  reasons o r  other causell 
(Emphasis added). M r .  Dunn thus argued t ha t  the suspension need not  be based 
upon the l i m i t e d  offenses l i s t e d  i n  Per 308. 

Given the record before it, the Board concluded t ha t  the Department o f  Safety 
had exercised i t s  d isc re t ion  jud ic ious ly  i n  suspending Ms. Abernathy wi thout  
pay pending the outcome o f  a  t r i a l  on c r im ina l  charges re l a ted  t o  the 
manufacture o f  a  con t ro l led  drug. The Board found t ha t  the Appointing 
Author i ty  d i d  not have t o  depend upon the list o f  offenses found i n  Per 308, 
but  ra ther  could, and did, use d isc re t ion  i n  weighing the seriousness o f  the 
charges i n  determining whether o r  not  t o  suspend the appel lant pending the 
outcome o f  the c r im ina l  proceedings. 
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The Board found t ha t  Appellant should have f i l e d  a second appeal o f  the 
i n d e f i n i t e  suspension without pay, determining i t  t o  be a second and separate 
act ion.  However, the Board noted t ha t  the wording o f  the second l e t t e r  o f  
suspension could lead one t o  be l ieve t h a t  the second suspension was merely an 
extension o f  the f i r s t  act ion, and therefore requ i red no f u r t h e r  f i l i n g .  
Therefore, the Board voted t o  a l low both act ions t o  be appealed and considered 
simultaneously. 

Based upon the foregoing, the Board voted t o  uphold the September 6 th  
suspension wi thout  pay, and the October 3rd i n d e f i n i t e  suspension pending the 
outcome o f  c r im ina l  proceedings against the appel lant. Accordingly, Ms. 
Abernathy s appeal i s  denied, 

THE PERSONNEL APPEALS BOARD 

cc: Dennis Martino, Representative 
State Employees' Associat ion 

Robert E. Dunn, Jr., Assistant Attorney General 

V i r g i n i a  A. Vogel 
D i rec tor  o f  Personnel 


