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The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
met Wednesday, October 24, 1990, t o  hear the terminat ion appeal o f  Deborah 
Bai ley,  a former probationary employee o f  New Hampshire Hosp i ta l  (he re ina f te r  
"Hospitalv).  Ms. Bai ley, who was represented a t  the hearing by SEA General 
Counsel Michael C. Reynolds, was employed as a C e r t i f i e d  Nursing Assistant  a t  
the  time of her discharge on Sunday, January 7, 1990. The no t i ce  o f  appeal 
f i l e d  on her behalf was dated, and received by the Board, on January 24, 1990. 

New Haripshire Hospi ta l  was represented a t  the hearing by Barbara Maloney, 
D i rec to r  o f  Legal Services f o r  the Hospital.  Also t e s t i f y i n g  on behal f  o f  the  
Hospi ta l  were F lora  Lawler and Marcia Harmer. 

I n  her o r i g i n a l  not ice  o f  appeal, Ms. Ba i ley  argued t h a t  she should not  have 
been discharged f o r  Ifabuse o f  timeu as reported i n  her l e t t e r  o f  terminat ion.  
She admitted t ha t  she "d id  miss a number o f  days", but  argued t ha t  over h a l f  
those days were due t o  work re l a ted  i n j u r i e s ,  and t h a t  another extended 
absence was due t o  acute b ronch i t i s  and s i n u s i t i s  as documented by a note from 
her physician. Ms. Ba i ley  argued t h a t  a t  the time o f  her employment, she was 
never informed t ha t  missing a spec i f i ed  number o f  days might be considered 
"abusen o r  t ha t  such absenteeism would r e s u l t  i n  her discharge. 

The appellant then re fe r red  t o  Per 307.04(a)(j) o f  the Rules o f  the D i v i s i on  
o f  Personnel, arguing t h a t  i t  provides f o r  re t roac t i ve  compensation f o r  
absences due t o  i l l n e s s  o r  i n j u r y  dur ing an employeels probationary period. 
M r .  Reynolds, addressing the Board on Ms. Ba i ley ' s  behalf,  pointed t o  t h i s  
p rov is ion  i n  the ru l es  as proof t h a t  the State understands t ha t  c e r t a i n  
absences during the probationary per iod are unavoidable, otherwise the State 
would not be w i l l i n g  t o  compensate the employee f o r  those absences a t  a l a t e r  
date. 
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The Rules of the Division of Personnel do make reference t o  probationary 
employees accruing sick leave during the probationary period. The current 
Collective Bargaining Agreement, however, specif ical ly  prohibits the accrual 
of sick leave by any employee i n  the f i r s t  s i x  months of service. 
Specifically,  Article 11.1 sta tes :  

"Employees i n  their  f i r s t  s i x  (6) months of service do not accrue sick 
leave. Upon completion of s i x  ( 6 )  months of service, employees w i l l  be 
credited w i t h  7.5 days of sick leave. Employees w i l l  accrue additional 
sick leave i n  accordance with the accrual schedule l i s t ed  above beginning 
w i t h  the f i r s t  completed month of service following completion of s i x  ( 6 )  
months of service. " 

As counsel f o r  the appellant is  aware, whenever the Rules of the Division of 
Personnel and the Collective Bargaining Agreement d i f f e r  on issues of 
compensation and benefits, the Agreement controls. Since the Collective 
Bargaining Agreement prohibits the accrual of sick leave during the f i r s t  s i x  
months of service, and makes no provision f o r  retroactive approval of sick 
leave absences w i t h i n  the f i r s t  s i x  months of an individual's employment, the 
Board finds the appellant's reliance upon and interpretation of Per 307.04 t o  
be i n  error .  Even i f  the Collective Bargaining Agreement made provision for  
sick leave t o  be granted and compensated retroactively,  the Board would not 
consider i t  an adequate defense for  the leve l  of absenteeism reflected by Ms. 
Bailey's attendance record. 

The probationary period, by definit ion, i s  "a work t e s t  period during which an 
employee is required to demonstrate h i s  f i t ness  to  perform the dut ies  of the 
class  of position to  which he is  appointed by actual performance of those 
dutiesvt (Per 101.27, Rules of the Division of Personnel). Rel iabi l i ty  and 
punctuality can reasonably be considered among the c r i t e r i a  by which an 
appointing authority assesses an employeets f i tness  to  perform the duties of a 
position. A s  the record re f lec ts ,  Ms. Bailey's absences were not a l l  due t o  
i l lness .  The applications for  leave she submitted during the period of July 
27, 1989 through December 31, 1989 include such reasons as "on the road a t  
t o l l  bootht1, tlpersonallt, Ifpicking up rnedsn , It f l a t  t i r e t t ,  ''to get car 
repairedm, and tloverslept t h i s  morningw. The Board found tha t  Ms. Bailey's 
attendance record did not meet the work standard. As such, the Board found 
that  the Hospitalts decision t o  discharge her from her employment was neither 
arbi t rary,  i l l e g a l ,  capricious, nor made i n  bad fa i th .  

With regard t o  her actual duties,  Ms. Bailey argued that  she had not received 
an unsatisfactory performance evaluation, and pointed to  her 3 month 
competency review as being satisfactory i n  almost a l l  regards. Upon review of 
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the  record, t h e  Board found t h a t  the  3-month eva lua t ion  t o  which Ms. Ba i l ey  
r e f e r r e d  was n o t  a performance evaluat ion, b u t  r a t h e r  a c l i n i c a l  competency 
eva luat ion  used as p a r t  o f  t h e  C e r t i f i e d  Nursing Ass is tan t  T ra in ing  Program. 
The Board found i t  unremarkable t h a t  Ms. B a i l e y ' s  competency eva lua t ion  was 
general ly  acceptable i n  l i g h t  o f  t he  f a c t  t h a t  Ms. B a i l e y  was p rev ious l y  
t r a i n e d  and c e r t i f i e d  as a Nursing Ass is tan t  i n  t h e  S ta te  o f  New Jersey. 

Ms. Ba i l ey  argued t h a t  t h e  Hosp i ta l  had no I1c lear ly  a r t i c u l a t e d  work standard1' 
against  which t o  judge her  performance. I n  her  n o t i c e  o f  appeal she s ta ted  
t h a t  "her performance was indeed meeting the  work standard, o ther  than some 
problems w i t h  spe l l i ng ,  which Ms. Ba i l ey  was ab le  t o  cor rec t .  Ms. B a i l e y  was 
t o l d  o r a l l y  t h a t  some o f  her  note tak ing  was n o t  acceptable; however, she 
bel ieves and the re fo re  a l l eges  t h a t  her  no te  tak ing  was acceptable and was a t  
l e a s t  up t o  the  work standard." The f a c t  t h a t  Ms. B a i l e y  be l ieved her  work t o  
be s a t i s f a c t o r y  c o n s t i t u t e s  an opinion, n o t  evidence o f  i napprop r ia te  o r  
unauthorized a c t i o n  by t h e  appoint ing a u t h o r i t y .  

Ms. Ba i l ey  d i d  admit t h a t  she had been warned v e r b a l l y  on severa l  occasions 
concerning res iden t  care issues i n c l u d i n g  proper l l to i le t ingl l  and per forming 
" l i f t s u  w i thout  assistance. She i n s i s t e d  t h a t  t he  t o i l e t i n g  issue(s)  had n o t  
been witnessed by Marcia Harmer and had been misrepresented by her  
supervisor.  When questioned about admi t t i ng  t o  her superv isor  t h a t  she had 
f a i l e d  t o  p roper l y  " t o i l e t 1 '  a res ident ,  Ms. Ba i l ey  s t a t e d  she made such 
admissions on ly  "To get  everyone o f f  [her ]  backw. She o f f e r e d  no evidence o r  
cor robora t ive  testimony, however, t o  persuade the  Board t h a t  t he  a l l e g e d  
i n c i d e n t  d i d  n o t  occur, o r  t h a t  her performance met t h e  requ i red  work standard. 

With regard t o  performing " l i f t s "  single-handedly, Ms. Ba i l ey  s t a t e d  t h a t  she 
d i d  no t  ge t  along w i t h  her  co-worker and t h a t  when p a t i e n t  t r a n s f e r s  needed t o  
be made, her  co-worker would leave the  room. She s a i d  she had been fo rced t o  
l i f t  res idents  alone o r  r i s k  being behind on her  schedule. Again, Ms. 
B a i l e y ' s  explanat ion f o r  i g n o r i n g  the  appropr ia te  procedures and neg lec t i ng  t o  
discuss the  problem with her  supervisor f a i l e d  t o  persuade the  Board t h a t  her  
performance was s a t i s f a c t o r y .  

The appe l lan t  admitted having refused on one occasion t o  take charge o f  a 
group o f  pa t i en ts ,  bu t  argued t h a t  she'd refused on ly  because t h a t  p a r t i c u l a r  
supervisor always assigned her  the  I 1 l i f t e r s n ,  p a t i e n t s  who requ i red  more 
phys ica l  assistance. She claimed t h a t  t h e  superv isor  i n  quest ion always took 
the  llwalkersll f o r  h imsel f ,  knowing they would n o t  r e q u i r e  as much help.  She 
t e s t i f i e d  t h a t  she had eventua l ly  taken t h e  group assigned t o  her, however. 

Ms. Ba i l ey  admitted t o  a l l ow ing  one o f  t h e  se l f- care  res iden ts  t o  c lean o u t  
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the bathtub a f t e r  use, although she knew tha t  tub cleanings were p a r t  o f  her 
job  respons ib i l i t y .  She explained t ha t  t h i s  p a r t i c u l a r  res ident  enjoyed the 

I task, and used t o  clean out  the tub f o r  a l l  the aides. Again, the Board d i d  
no t  f i n d  Ms. Ba i ley 's  explanation t o  be persuasive o r  support ive o f  her 

I a l l ega t ion  t ha t  the agency improperly dismissed her. 

1 I n  considerat ion o f  the testimony and evidence presented, the Board voted t o  
uphold the Hospi ta l 's  decis ion t o  discharge Ms. Bai ley from her p o s i t i o n  o f  
Ce r t i f i ed  Nursing Assistant. The Board considered the evidence s u f f i c i e n t  t o  

I support a f i nd i ng  tha t  Ms. Ba i ley ' s  performance, i n  both the areas o f  
attendance and pa t ien t  care, d i d  not  meet the required work standard. 
Therefore, the Board found t ha t  Ms. Ba i ley ' s  discharge from employment was 
ne i ther  a rb i t ra ry ,  i l l e g a l ,  capricious, nor made i n  bad f a i t h .  

The par t ies  should be reminded t ha t  the Board employs a subs tan t i a l l y  narrower 
standard o f  review i n  appeals by probationary employees. The Rules o f  the 
Personnel Appeals Board s p e c i f i c a l l y  provide tha t :  

!'(a) The probationary employee s h a l l  have the burden t o  produce evidence 
and prove facts s u f f i c i e n t  f o r  the Board t o  f i n d  a v i o l a t i o n  o f  the 
appl icable standard. 

ll(b) Accordingly, unless otherwise ordered by the Board, the 
probationary employee s h a l l  have the duty t o  proceed f i r s t ;  and the 
Board may dismiss any case a t  the close o f  the probationary 
employee's case where the employee has f a i l e d  t o  es tab l i sh  
s u f f i c i e n t  c red ib le  f a c t s  t o  support h i s  position.' '  

1 [See Per-A 207.05 Hearing. (Rules o f  the Personnel Appeals Board)] 
I 

The appellant f a i l e d  t o  es tab l i sh  s u f f i c i e n t  c red ib le  f ac t s  t o  support her 
a l lega t ion  t h a t  the Hospi ta l  v i o l a ted  the appl icable standard, and t h a t  her 
discharge was a rb i t ra ry ,  i l l e g a l ,  capr ic ious and/or made i n  bad f a i t h .  

The Board, pursuant t o  Per-A 207.05 o f  i t s  Rules, could have dismissed the 
appeal a t  the conclusion o f  the appel lant 's  presentation, p r i o r  t o  rece iv ing  
any testimony o r  evidence from the appoint ing author i ty .  The Board ins tead 
required the Hospi ta l  t o  proceed w i t h  i t s  case i n  order t o  provide the 
appel lant an opportunity t o  cross-examine the State 's  witnesses. The Board 
notes w i th  some concern t h a t  had the Hospi ta l  needed t o  r e l y  upon i t s  own 
presentat ion i n  defense of i t s  discharge decision, the outcome o f  the hearing 
might have been subs tan t ia l l y  d i f f e ren t .  

I n  termination appeals by probationary employees, Per-A 207.05 o f  the Rules o f  
the Personnel Appeals Board requires the appel lant  t o  present h is /her  evidence 
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f i r s t .  I n  the ins tan t  appeal, the appel lant 's  response t o  the appoint ing 
au thor i t y ' s  w r i t t en  a l legat ions provided s u f f i c i e n t  proof  o f  her f a i l u r e  t o  
meet the required work standard t o  warrant upholding the discharge. Except i n  
appeals by probationary employees, the appoint ing au thor i t y  presents i t s  case 
f i r s t  (See Per-A 203.03 o f  the Rules o f  the Personnel Appeals Board). Had the 
agency been required t o  submit i t s  evidence before hearing the appel lant 's  
testimony, o r  had the appel lant  chosen not  t o  t e s t i f y  i n  her own behal f ,  the 
p ropr ie ty  o f  the discharge could only have been considered on the basis o f  
those a l legat ions reported i n  the undated, unsigned ndocumentation" submitted 
by the Hospital,  and upon the testimony o f  persons not  d i r e c t l y  responsible 
f o r  d a i l y  supervision o f  the appel lant. 

Agencies commit a grave e r ro r  i n  judgment when they r e l y  upon the testimony o f  
the appel lant  t o  support t h e i r  discharge decisions. I n  the i n s t a n t  appeal, 
were i t  not  f o r  the appel lant 's  admissions t h a t  she had been verba l l y  warned 
by her supervisor about pa t i en t  care and attendance issues as discussed above, 
the agency would have had nothing more than vague a l legat ions t o  support i t s  
discharge decision. While t h i s  Board i s  unw i l l i ng  t o  vacate the discharge 
decis ion simply because o f  the manner i n  which tha t  decis ion was documented 
and defended, the Board i s  equal ly  unw i l l i ng  t o  condone the ra the r  off-handed 

\ -'i 
manner i n  which the agency has presented i t s e l f  i n  t h i s  case. 

\ / 

The agency should understand t ha t  not ices o f  d i sc i p l i na ry  ac t ion  (i.e., 
l e t t e r s  o f  warning, suspension, demotion, termination) have no ev ident iary  
value i n  and o f  themselves. They are merely the too ls  by which an agency 
n o t i f i e s  an employee and the D iv i s ion  o f  Personnel o f  the ac t ion  i t  has taken, 
and the circumstances which i t  bel ieves t o  have occurred t o  warrant the l e v e l  
o f  d i s c i p l i n e  described therein.  The agency s t i l l  has an ob l i ga t i on  t o  
provide some evidence t ha t  i t s  a l legat ions are true. S im i la r l y ,  w r i t t e n  
arguments submitted i n  the form o f  a Motion t o  Dismiss have l i t t l e  bearing 
upon the outcome o f  an appeal except i n  those cases where there are no 
mate r ia l  f a c t s  i n  dispute. 

The hosp i t a l  appeared completely unprepared a t  Ms. Ba i ley 's  hearing t o  o f f e r  
c red ib le  evidence t o  support i t s  decis ion t o  discharge her. Except f o r  the 
testimony o f  the appel lant and the leave s l i p s  submitted as exh ib i ts ,  the 
agency would have had l i t t l e  o r  no substantive informat ion o r  documentation t o  
o f f e r  i n  support o f  i t s  decis ion t o  terminate Ms. Ba i ley 's  employment. 

The Board recommends t ha t  New Hampshire Hospi ta l  take immediate steps t o  
secure t r a i n i n g  t o  strengthen supervisory s k i l l s  i n  the area o f  human resource 
management. Although New Hampshire Hosp i ta l  i s  charged w i t h  the care and 
treatment o f  the mentally ill, the supervisory s t a f f  must a lso be cognizant o f  
i t s  r espons ib i l i t i e s  t o  t r a i n ,  d i r e c t  and d i s c i p l i n e  i t s  s t a f f  i n  accordance 
w i t h  accepted human resource p rac t i ce  and the Rules o f  the D i v i s i on  o f  

, , Personnel. 
I I 
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Many agencies appearing before t h e  Personnel Appeals Board do n o t  have access 
t o  l e g a l  counsel dur ing  the  appeals process, and t h e i r  occasional  f a i l u r e  t o  
produce the  appropr iate witnesses o r  e x h i b i t s  i n  support o f  t h e i r  p o s i t i o n  can 
usua l l y  be a t t r i b u t e d  t o  l a c k  o f  experience and/or t r a i n i n g .  New Hampshire 
Hospi ta l ,  however, can no t  use inexper ience o r  the  need t o  r e l y  upon unt ra ined 
s t a f f  as an excuse f o r  f a i l i n g  t o  prov ide  a cogent p resenta t ion  o f  i t s  
p o s i t i o n  on appeal. A review and assessment o f  recent  Board decis ions,  
p a r t i c u l a r l y  those i n v o l v i n g  the  Hosp i ta l ,  should i l l u s t r a t e  t h e  p o t e n t i a l  
l i a b i l i t y  o f  a poor l y  prepared o r  documented defense o f  an agency dec is ion  
which l a t e r  becomes the  sub jec t  o f  an appeal. 

, The Board advises New Hampshire Hosp i ta l  t o  r e q u i r e  s t a f f  appearing before  
t h i s  Board t o  a v a i l  themselves o f  t r a i n i n g  which i s ,  o r  may be o f f e r e d  through 
the  D i v i s i o n  o f  Personnel and t h e  O f f i c e  o f  t he  Attorney General i n  order  t o  
become more f a m i l i a r  w i t h  t h e  Rules o f  t h e  D i v i s i o n  o f  Personnel, Rules o f  t he  

I Personnel Appeals Board, and t h e  admin i s t ra t i ve  appeals procedures o f  N.H. RSA 
541-A. F a i l u r e  t o  take such measures w i l l  undoubtedly r e s u l t  i n  t h e  agency 
r o u t i n e l y  f i n d i n g  i t s  decis ions overturned on appeal. 

1 
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