
PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

James Bar t l e t t  
(Department of Transportation) 

Docket #89-T-28 

Response t o  Appellant's Motion fo r  Reconsideration 
and 

S ta te ' s  Reply t o  Motion for  Reconsideration 

September 10, 1992 

In consideration of m e  Appellant's Motion f o r  Reconsideration and the S t a t e ' s  
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The New Hampshire Personnel Appeals Board (Bennett, Johnson and Rule) met 
January 22, and January 27, 1992, t o  hear the appeal o f  James B a r t l e t t ,  a 
former employee o f  the Department o f  Transportation. Attorney Karen Levchuk 
appeared on behalf  o f  the Department. Michael Reynolds, SEA General Counsel, 
appeared on behalf  o f  the appel lant.  A t  the conclusion o f  the hearing on the 
mer i ts ,  the Board agreed t o  a l low the pa r t i es  ten add i t i ona l  days i n  which t o  
f i l e  memoranda o f  law and proposed f ind ings o f  f a c t  and r u l i n g s  o f  law. The 
Board convened on Wednesday, March 11, 1992, t o  consider these submissions, 
r u l e  upon the adm iss i b i l i t y  o f  the tape recordings cen t ra l  t o  the terminat ion,  
and t o  review the tapes, which i t  decided t o  admit i n t o  evidence, as discussed 
below. 

I n  considerat ion o f  the evidence presented by the par t i es ,  the Board made the 
fo l l ow ing  f ind ings o f  f ac t :  

James B a r t l e t t  was employed by the New Hampshire Department o f  Transportat ion 
i n  the pos i t i on  o f  Pub l ic  In format iona l  Representative from Ju ly  21, 1986 
through October 17, 1989, when he was discharged from employment. His l e t t e r  
o f  discharge stated, i n  pe r t i nen t  pa r t :  

"On o r  about A p r i l  20, 1989 and on several  occasions the rea f te r ,  you d i d  
tape record conversations between yoursel f  and Commissioner Stickney, as 
w e l l  as others, wi thout  the permission, consent, o r  knowledge o f  those 
persons being recorded. ..... You have v i o l a t ed  the  t r u s t ,  goodwi l l ,  and 
confidence o f  the commissioner, co-workers, and other members o f  the 
Department. The Department views your act ions as an .  offense g i v i ng  r i s e  
t o  immediate terminat ion pursuant t o  Per 308.03(1)." 
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The appel lant was h i r ed  by DOT t o  work w i t h  the Publ ic  In format ion O f f i ce r ,  

I 
Pete Morrison, a  former colleague o f  the appel lant 's  from the commercial 

I 
broadcast industry.  Their  r e l a t i onsh ip  deter iora ted w i t h i n  severa l  months 

I a f t e r  B a r t l e t t ' s  appointment. The f oca l  po i n t  o f  the disputes ea r l y  i n  the 
appel lant 's  employment was Diane Hartford, the Executive Secretary assigned t o  
the  Publ ic  Informat ion O f f i ce  who made no secret o f  her d i s l i k e  f o r  the 
appel lant  o r  her b e l i e f  t ha t  he d i d n ' t  do h i s  share o f  the work i n  the 
o f f i ce .  The disputes escalated i n  the summer o f  1987 when Jon Ste iner  was 
h i r e d  as a  summer i n t e r n  and assigned t o  the Publ ic  In format ion Of f ice .  The 
appel lant  had been assured Steiner would r e tu rn  t o  UNH i n  the f a l l ,  and t h a t  
he was assigned t o  the Publ ic  In format ion O f f i ce  so le l y  because o f  a  l a c k  of 
work f o r  him i n  ' ' f ront  o f f i ceu.  Steiner d i d  no t  r e t u rn  t o  school i n  the f a l l ,  
and was assigned t o  do many o f  the assignments the appel lant  be l ieved should 
have been h i s  own. 

I n  November, 1987, the appel lant  su f fered a  heart  at tack and was absent from 
work f o r  several months. When he was cleared t o  r e tu rn  t o  work, he was 
informed t ha t  a  t h i r d  f u l l - t ime  pos i t i on  had been created i n  t he  o f f i c e  and 
t h a t  Jon Steiner had been h i r e d  permanently. 

r )  
'L-,' I n  the ensuing months, the appel lant 's  author iza t ion f o r  use o f  " f l e x  timet1 t o  

at tend cardiac r e h a b i l i t a t i o n  classes was rescinded, r equ i r i ng  him t o  ad jus t  
c lass  schedule. His name was. dropped from departmental press releases, 
bu i l d i ng  d i rec to r ies  and the bi-monthly pub l i ca t ion  ' 'Transportation Newsn. Me 
became aware o f  correspondence dated May 23, 1988, placed i n  h i s  personnel 
f i l e  i n  which Morrison, w r i t i n g  t o  then Assistant  Commissioner F le tcher ,  
labe led him ''a loser1' and made complaints such as: 

"Without ge t t i ng  i n t o  a  l o t  o f  de ta i l ,  Jim's w r i t i n g  s t y l e  has been a  
disappointment.. . 
"Probably the most d i s tu rb ing  aspect o f  h i s  1 1/2 year tenure w i t h  us i s  
the f ac t  t ha t  Jim has never done anything on h i s  own o r  come up w i t h  any 
type o f  c rea t i ve  concept." 

"On A p r i l  21st when J i m  and I were discussing changing h i s  hours he became 
enraged and ca l l ed  the Commissioners and Di rec tors  ' l i a r s w  e x h i b i t i n g  
another c h i l d i s h  display t h a t  i s  not  uncommon on h i s  part."  
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"I f e e l  he has stabbed me i n  the back and stabbed NHDOT, p a r t i c u l a r l y  
Commissioners and Di rec tors  i n  the back as wel l .  I n  shor t ,  he i s  a 
loser .  [SEE: Defendant I s  .Exh ib i t  81 

I 
I n  November, 1988, Peter Morrison died o f  a heart  at tack and h i s  p o s i t i o n  was 
f i l l e d  i n  Ap r i l ,  1989, by Anthony Venti. During the f a l l  o f  1989, Ven t i  began 
phys ica l l y  reorganizing the Publ ic  In format ion Of f ice ,  moving f i l e s ,  desks, 
bookshelves and o f f i c e  pa r t i t i ons .  During ea r l y  October, Vent i  advised 
B a r t l e t t ,  Steiner and Har t ford  t h a t  he would be rearranging t h e i r  o f f i c e ,  
which he d i d  on October 9 and 10, 1989. On October 16, 1989, whi le  B a r t l e t t  
was i n  the f i e l d  on a work assignment, Vent i  began re loca t ing  mate r ia l s  on a 
bookshelf located near the appel lant 's  desk and discovered an envelope box 
contain ing a hand-held, voice ac t iva ted microcassette recorder, th ree audio 
cassettes which f i t  the recorder, and severa l  computer f loppy disks. By 
l i s t e n i n g  t o  the tapes, i t  was determined t h a t  the mater ia ls belonged t o  James 
B a r t l e t t .  Ownership o f  the mater ia ls  was confirmed when M r .  B a r t l e t t  l a t e r  
requested the tape recorder, tapes and computer d isks be returned t o  him, 
descr ib ing those items as h i s  personal property. 

The appel lant  was terminated from h i s  employment by l e t t e r  dated October 17, 
1989. M r .  B a r t l e t t ,  through h i s  at torney Michael C. Reynolds, f i l e d  a t ime l y  
appeal o f  h i s  terminat ion by l e t t e r  t o  the Board dated October 19, 1989. 

A t  the conclusion o f  M r .  ~ a r t l e t t ' s  hearing on the mer i ts  o f  h i s  appeal, the 
p a r t i e s  agreed t o  a s t i p u l a t i o n  summarized as fo l lows:  

M r .  B a r t l e t t  knowingly, and w i t h  secret  i n t e n t ,  tape recorded conversations 
w i t h  Commissioner Stickney and others wi thout  t h e i r  knowledge o r  consent, 
imp l ied  o r  otherwise. 

The appel lant 's  memorandum o f  law presents two issues f o r  the Board's 
considerat ion. We express these below employing the re in  the appel lant 's  
f a c t u a l  assert ions, which we do not  adopt: 

Whether and t o  what extent  a permanent s t a te  employee has a reasonable 
expectat ion o f  pr ivacy i n  h i s  personal belongings cons is t ing o f ,  among 
other things, a microcassette recorder and three microcassettes, which 
were stored i n  an unmarked, covered envelope box on a she l f ,  among other 
c l e a r l y  personal items, i n  h i s  unshared, appointed work area when h i s  
employer knew, o r  should have known, t h a t  such items were not  s t a t e  
property and when the seizure and search, were not  consented t o  o r  
conducted because o f  a l legat ions o f  employee malfeasance? 
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2 .  Whether the al leged taping o f  work-related conversations by a permanent 
s ta te  employee who i s  a par ty  t o  the conversations a t  a s ta te  o f f i c e  
bu i ld ing  dur ing regular working hours where the pub l ic  may, and does, 
enter and which i s  done t o  enable him t o  re f resh  h i s  memory a t  a l a t e r  
date f o r  personal reasons only, j u s t i f i e s  e i t h e r  a mandatory o r  op t iona l  
discharge? 

F i r s t ,  the Board found t ha t  no "searcht1 occurred. The Board considered the 
discovery by Anthony Venti o f  the tape recorder, cassette tapes and computer 
d isks t o  have been unintent ional .  The record r e f l e c t s  t ha t  the employees i n  
Ven t i ps  work area were a l l  f am i l i a r  w i th  h i s  frequent reorganizat ion o f  
equipment w i t h i n  the o f f ice ,  inc lud ing desks, f i l i n g  cabinets and work 
tables.  When Vent i  discovered the tape recorder, cassette tapes and computer 
disks, he was not  conducting a "searchu and i t  was not  unreasonable f o r  Vent i  
t o  l i s t e n  t o  the tapes t o  ascerta in the i d e n t i t y  o f  the owner o r  the contents 
o f  the tapes. Vent i  t e s t i f i e d  t ha t  he was in te res ted  i n  the tape recorder as 
a device t ha t  could be put t o  use by the Informat ion Off ice. 

The mater ia ls which Venti  discovered were stored i n  a Department o f  
Transportation envelope box o f  the type commonly used there, on a Department 
o f  Transportat ion shel f  i n  a shared o f f i c e ,  even though they were located on a 
she l f  which contained a number o f  M r .  B a r t l e t t p s  personal belongings, such as 
hats, photographs and awards. The mater ia ls were not marked i n  any fashion 
t h a t  would have lead M r .  Venti  t o  assume tha t  they were M r .  B a r t l e t t l s  
personal property. Even i f  Vent i  were t o  have bel ieved they were B a r t l e t t l s  
property, they were not stored i n  such a fashion t ha t  B a r t l e t t  had any 
reasonable expectation o f  pr ivacy under the t o t a l i t y  o f  the circumstances 
presented here. Therefore, Vent i ls  l i s t e n i n g  t o  the tapes and making t h e i r  
existence and the  contents known t o  senior Department o f  Transportat ion s t a f f  
d i d  not  v i o l a te  any o f  M r .  B a r t l e t t l s  cons t i t u t i ona l  r i g h t s  i n  the Board's 
opinion. 

This d i sc i p l i na ry  proceeding f a l l s  w i th in  a c i v i l  ra ther  than a law 
enforcement context. The Department o f  Transportat ion d i d  not  discover the 
recorder and tape recordings i n  the course o f  a search f o r  evidence against  
B a r t l e t t  f o r  c r im ina l  or  c i v i l  proceedings. The Department o f  Transportat ion 
d i d  not  engage i n  any outrageous conduct i n  l i s t e n i n g  t o  the tapes a f t e r  they 
were discovered. Consequently, the Board found the exclusionary r u l e  would 
no t  apply. What was discovered need not  be suppressed. The Board admitted 
the tape recordings, and t ransc r ip ts  thereof ,  and reviewed these on March 11, 
1992. 
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According t o  the s t i pu l a t i ons  o f fe red  a t  the c lose o f  the hearing, B a r t l e t t  
had been su r rep t i t i ous l y  tap ing conversations wi thout  the consent o f  the 
in te r locu to rs .  The tape recordings were stored i n  an unmarked box i n  the work 
area, and B a r t l e t t  had taken no steps t o  mark the tapes o r  tape recordings as 
p r i va te  property. The Board found t h a t  B a r t l e t t fs  re l i ance  upon a "reasonable 
expectat ion o f  pr ivacyfv was wi thout  mer i t .  

On a l l  the evidence, the Board found B a r t l e t t fs  breach o f  pro fess iona l  conduct 
t o  be s u f f i c i e n t l y  serious t o  warrant h i s  immediate discharge wi thout  warning 
pursuant t o  Per 308.03 (a)(2)  o f  the Rules o f  the D iv i s ion  o f  Personnel. 1 
His conduct i n  su r rep t i t i ous l y  tap ing conversations cons t i tu ted  an 
unacceptable dev ia t ion from the appl icable work standard which the  Board found 
t o  be s u f f i c i e n t l y  egregious t o  warrant h i s  discharge without p r i o r  warning. 
The Department o f  Transportat ion acted w i t h i n  i t s  d i s c re t i on  i n  decid ing t h a t  
M r .  B a r t l e t t  should be discharged. Given the nature o f  M r .  B a r t l e t t f s  job  and 
h i s  years o f  pro fess iona l  experience i n  broadcast journalism, there  i s  no 
excuse f o r  h i s  conduct. 

1/ Per 308.03 (a) (2) Opt ional  discharge. I n  cases such as, bu t  no t  
necessari ly l i m i t e d  t o  the fo l lowing,  the seriousness o f  the v i o l a t i o n  may 
vary. Therefore, i n  some instances immediate discharge wi thout  warning may be 
warranted, whi le i n  other cases one w r i t t e n  warning p r i o r  t o  discharge may be 
indicated. Repet i t ion  o f  any o f  the fo l l ow ing  offenses a f t e r  one w r i t t e n  
warning has been given makes the discharge o f  the offender mandatory. 

a. W i l l f u l  dest ruc t ion o f  s t a te  property. 
b. W i l l f u l  insubordination. 
d. Refusal t o  accept job assignments. 
d. Absence f o r  a per iod o f  three consecutive working days without 

n o t i f i c a t i o n  t o  h i s  department unless adequate excuse i s  given. 
e. W i l l f u l  f a l s i f i c a t i o n  o f  claims f o r  annual and/or s i c k  leave. 
f. I n a b i l i t y  t o  perform duty assignments due t o  being under the in f luence  

o f  drugs o r  alcohol.  
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The appel lant ra i sed  several arguments f o r  reinstatement based upon the 
Board's broad equi table powers, s t a t i n g  i n  par t :  

'!If the evidence [ re la ted  t o  the tape recordings] i s  al lowable, M r .  
B a r t l e t t  should be re ins ta ted.  Even i f  M r .  B a r t l e t t  d i d  v i o l a t e  whatever 
b i t  o f  ' t r u s t 1  t ha t  had not  been destroyed by h i s  fe l l ow employees and 
superiors, h i s  a l leged act ions should be seen as an understandable 
react ion t o  years o f  pro fess iona l  degradation and personal i n s u l t ,  thrown 
a t  B a r t l e t t  f o r  very l i t t l e ,  i f  any, j u s t i f i a b l e  reasons. The Board does 
not  have t o  condone wanton tap ing o f  innocent fe l l ow employees i n  g i v i ng  
B a r t l e t t  h i s  job back. B a r t l e t t ,  were he t o  receive h i s  job back w i t h  a l l  
back pay and benef i ts ,  has nevertheless been severely punished. If t h i s  
termination i s  not  overturned, the  Board w i l l  be condoning the replacement 
o f  sound personnel management w i t h  personal at tacks and a pack mental i ty. ' '  

(See: Appel lant 's Memorandum o f  Law, page 18) 

The Board does no t  agree. Although the Board can not  and w i l l  no t  condone the 
hopelessly sophomoric behavior which was exh ib i ted by pro fess iona l  s t a f f  i n  
t he  Informat ion Of f i ce  and t a c i t l y  approved by management from the Personnel 

7 O f f i c e  t o  the Commissionersls Of f i ce ,  t h a t  behavior does not  excuse M r .  
',_<,* 

B a r t l e t t l s  conduct. (i.e., Memo, Morrison t o  Fletcher,  Defendant's Exh ib i t  
8). While the appel lant  int roduced several  possib le defenses f o r  h i s  act ions,  
he f a i l e d  t o  fo l l ow any o f  them t o  a l o g i c a l  conclusion which would cause the 
Board t o  decide t h a t  he was wrongful ly  discharged from h i s  employment. 

On a l l  the evidence, the Board voted unanimously t o  deny M r .  B a r t l e t t l s  appeal. 

APPELLANT'S REQUESTS FOR FINDINGS OF FACT 

Pursuant t o  RSA 541-A:20 (supp) : 

"A f i n a l  decis ion o r  order adverse t o  a pa r ty  i n  a contested case s h a l l  be 
i n  w r i t i n g  o r  s ta ted i n  the record. A f i n a l  decis ion s h a l l  i nc lude  
f indings o f  f a c t  and conclusions o f  law, separately stated. Findings o f  
f ac t ,  i f  set  f o r t h  i n  s ta tu to ry  language, s h a l l  be accompanied by a 
concise and e x p l i c i t  statement o f  the underlying f ac t s  support ing the 
f indings.  I f ,  i n  accordance w i t h  agency ru les ,  a pa r ty  submitted proposed 
f ind ings o f  f ac t ,  the decis ion s h a l l  inc lude a r u l i n g  upon each proposed 
f ind ing.  Par t ies  s h a l l  be n o t i f i e d  e i the r -pe rsona l l y  o r  by m a i l  o f  any 
decision or  order. Upon request, a copy o f  the decis ion o r  order s h a l l  be 
del ivered o r  mailed promptly t o  each par ty  and t o  h i s  recognized 
representative." 
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The appl icable provis ions o f  the  Board's admin is t ra t ive  r u l es  provide the 
fo l lowing:  

Per-A 204.04 Requests f o r  Findings and Rulings. 

(a) A t  the close o f  the hearing, e i t he r  pa r ty  may submit request f o r  
f i nd ings  o f  f a c t  and r u l i n g s  o f  law. 

(b) The Board may, fo r  good cause shown, extend the t ime f o r  submission 
o f  such requests. 

(c)  Such requests s h a l l  no t  be unnecessari ly numerous. 

I n  add i t i on  t o  h i s  Memorandum o f  Law, the Appel lant submitted 79 proposed 
f i nd ings  o f  f ac t .  The Board found those requests t o  be unnecessarily numerous 
and decl ined t o  s p e c i f i c a l l y  r u l e  on each. The same are granted t o  the extent  
consistent  w i t h  the  foregoing, and otherwise denied. The Board voted 
unanimously t o  deny the Appel lant 's  proposed r u l i n g s  o f  law, numbers 1 through 
13 inc lus ive.  

' i  , 1 THE PERSONNEL APPEALS BOARD 

/ad & 
(isa A. Rule 

cc: V i r g i n i a  A. Vogel, D i rec to r  o f  Personnel 
Michael C. Reynolds, SEA General Counsel 
Karen Levchuk, Attorney, Transportat ion Bureau 
John Scot t ,  Human Resources Administrator, Dept. o f  Transportat ion 
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Order fo r  More Specific F a d s  

January 11, 1990 

A t  its meeting of January 10, 1990, the New Hamphire Personnel Appeals Board . 
(McNicholas, Cushman and Johnson) reviewed the appeal of James Bart let t ,  a 
former employee of the New Hamphire Department of Transportation. In h i s  
October 19, 1989 l e t t e r  of appeal, Appellant argues that the Department of 
Transportation violated h i s  r ight  to and reasonable expectation of privacy. 
He alleges that the Department of Transportation "went through Mr. Bar t le t t ' s  
stored personal effects w to  obtain audio tapes which Mr. Bar t le t t  allegedly 
made of conversations between himself and individuals a t  the Department of 
Transportation without t e l l ing  those persons their  conversations were being 
recorded. 

On Appellant's behalf, SEA General Counsel Michael Reynolds requested that  the 
Board: 

1. Order the Department of Transportation "to provide a written 
explanation of a l l  the facts  and circumstances surrounding its 
obtaining the tapesw ; 

2. rule on the pleadings i f  it agreed with Appellant that  "the 
department had no right to obtain or l i s t en  to  these tapes; 

3 . order that the existence of these tapes cannot be used as  a basis of 
termination; and 

4. order Mr. Bart let t  reinstatedn without hearing. 

On December 22 ,  1989,. Appellant f i led  with the Board a Motion for  Temporary 
Orders, rei terat ing a i l  the requests made in the i n i t i a l  appeal t o  the Board. 
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9:he Board ,hereby directs the Department of Transportation t o  provide a staterilekt 
outlining how the Department came t o  be i n  possession of the tapes mentioned 
above. Such statement s h a l l  be forwarded t o  the Board and t o  Attorney 
Reynolds w i t h i n  ten calendar days of the date of t h i s  order. 

The Board w i l l  hold the remainder of Appellant's requests i n  abeyance pending 
receipt of the appointing authori ty 's  statement. 

THE PERSONNEL APPEALS BOARD 

cc: Michael C. Reynolds 
SEA General Counsel 

Raymond J. Lemieux, Human Resource Coordinator 
Department of Transportation 

Virginia A. Vogel ' 

Director of Personnel 

David S. Peck 
Assistant Attorney General 


