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The New Hampshire P e r s o n n e l  Appeals Board (McNicholas, Johnson and  B e n n e t t )  
met Wednesday, May 1, 1991,  t o  review t h e  A p r i l  30 ,  1991  Clotion f o r  
Recons idera t ion  o f  t h e  Board ' s  Order d a t e d  A p r i l  11, 1991,  f i l e d  by New 
Hampshire H o s p i t a l  D i r e c t o r  o f  Legal S e r v i c e ,  Barbara  Maloney on b e h a l f  of t h e  
S t a t e .  

I n  h e r  Motion, Ms. lvlaloney a r g u e s  t h a t  '!The Board found t h a t  Mr. Cunningham 
should  have been more for thcoming a b o u t  h i s  medica l  problems and  acknowledged 
t h a t  t h e r e  had been d i f f i c u l t y  g e t t i n g  f u l l  c l e a r a n c e s  from Mr. Cunningham's 
p h y s i c i a n s .  Mr. Cunningham1s own tes t imony was t h a t  he was i n  such  p a i n  t h a t  
he  had t o  l e a v e  workw. She t h e r e f o r e  asked  t h a t  t h e  Board o r d e r  Mr. 0 Cunningham's back-pay award s t a y e d  u n t i l  h e  can persuade  h i s  p h y s i c i a n s  t o  
produce r e l e a s e s  f o r  d u t y  which might be a c c e p t a b l e  t o  New Hampshire H o s p i t a l .  

New Hampshire H o s p i t a l  h a s  o f f e r e d  no argument t o  s u g g e s t  t h a t  t h e  d e l a y  i n  
s e c u r i n g  a f u l l  r e l e a s e  f o r  work h a s  been t h e  r e s u l t  o f  any a c t i o n  o r  i n a c t i o n  
on t h e  p a r t  of t h e  a p p e l l a n t ,  and  t h e  Board sees no r e a s o n  why h e  s h o u l d  be 
p e n a l i z e d  f o r  d e l a y  o v e r  which he may have no c o n t r o l .  The mere f a c t  t h a t  t h e  
a p p e l l a n t  has  f i l e d  s u i t  a s  a r e s u l t  of h i s  h o s p i t a l i z a t i o n  s h o u l d  a l e r t  New 
Hampshire H o s p i t a l  t o  t h e  d i f f i c u l t y  Mr. Cunningham may e x p e r i e n c e  i n  t r y i n g  
t o  s e c u r e  a c c e p t a b l e  r e l e a s e s  f o r  du ty  from t h e  p h y s i c i a n s  who t r e a t e d  him 
dur ing  h i s  h o s p i t a l i z a t i o n .  

. The Board's  d e c i s i o n  s t a t e d :  

"Although Mr. Cunningham s h o u l d  have been more for thcoming w i t h  h i s  
s u p e r v i s o r ( s )  a b o u t  h i s  medical  problems o r  h i s  l e v e l  o f  d i s t r e s s  a t  
e i t h e r  h i s  j o b  ass ignment  o r  degree  o f  t r a i n i n g ,  t h e  s u p e r v i s o r y  s t a f f  was 
c e r t a i n l y  aware t h a t  a problem was brewing and  e l e c t e d  t o  do l i t t l e  o r  
nothing a b o u t  it .  The s t a f f  knew t h a t  Mr. Cunningham had had s u r g e r y  f o r  
r e p a i r  of a h e r n i a ,  and a l s o  knew t h a t  h i s  knee had been i n j u r e d  d u r i n g  
t ~ o s p i  t a l i z a  t i o n .  The s u p e r v i s o r y  s t a f f  knew t h a t  t h e r e  had been 
d i f f i c u l t y  i n  g e t t i n g  c l e a r a n c e  from h i s  t r e a t i n g  p h y s i c i a n s  f o r  Mr. 
Cunningham's r e t u r n  t o  work, and a d m i t t e d  t h a t  h e  was a 'good employee f o r  
a l l  o t h e r  p r a c t i c a l  purposes 1 

. I1  (Emphasis added)  
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I f  the Hosp i t a l  b e l i e v e s  t h a t  t h e  employee should n o t  be re turned  t o  d u t y  
because o f  h i s  phys i ca l  cond i t i on ,  and t h a t  s i g n i f i c a n t  de l ay  i n  s ecu r ing  an  
a c c e p t a b l e  release f o r  fu l l- t ime work is unavoidable,  it should t ake  t h e  same 
s t e p s  it would t ake  i n  d e a l i n g  with any o t h e r  fu l l- t ime  employee whose 
p h y s i c i a n ( s )  f a i l  to  comply with a r eques t  f o r  a r e l e a s e  f o r  du ty ;  t h e  
H o s p i t a l  should a r range  f o r  t h e  a p p e l l a n t  to be examined by another  phys i c i an ,  
w i thou t  t h e  employee s u f f e r i n g  a loss of l eave  or pay. 

Per-A 204.06 (b)  o f  the  Rules o f  t h e  Personnel  ~ p p a l s  Board provides  t h a t  any 
motion f o r  r ehea r ing  "... s h a l l  set  f o r t h  f u l l y  every  ground upon which it is 
claimed t h a t  t h e  d e c i s i o n  or o r d e r  complained o f  is unlawful o r  
unreasonable." I f  t h e  Hosp i t a l  b e l i e v e s  t h a t  t h e  a p p e l l a n t  has  i n t e n t i o n a l l y  
de layed  t h e  p rcces s  of secur ing  a r e l e a s e  f o r  d u t y ,  it should have made such 
a l l e g a t i o n ,  and 'provided a competent o f f e r  of  proof .  I n  t h e  absence o f  such 
an  a l l e g a t i o n ,  t h s  Board f i n d s  no reason to pena l i ze  t he  employee f o r  t h e  
f a i l u r e  o f  h i s  phys ic ians  t o  provide  t h e  H o s p i t a l  with r e l e a s e s  which t h e  
H o s p i t a l  might f i n d  acceptable .  

New Hampshire Hosp i t a l  has  f a i l e d  to provide  grounds upon which to argue t h a t  
t h e  Board 's  d e c i s i o n  i n  t h i s  matter, i n  l i g h t  o f  t h e  testimony and ev idence ,  
was e i t h e r  unreasonable o r  unlawful.  Accordingly, t he  Board f i n d s  no b a s i s  

/? u p n  which t o  g r a n t  S t a t e ' s  Motion f o r  Reconsiderat ion.  
\ / '.., Upon review of t h e  record of t h i s  appea l ,  t h e  Board voted unanimously to deny 

t h a t  Motion and to a f f i r m  its d e c i s i o n  o f  A p r i l  11, 1991. 

lXE PERSONNEL APPEALS BOARD 

cc: V i r g i n i a  A. V ~ g e l ,  Director of  Personnel  
Michael C. Reynolds, SEA General  Counsel 
Barbara Maloney, D i rec to r  o f  Legal  S e r v i c e s ,  New Hampshire ~ o s p i  tal 

(7 Sharon ~ a n b r n ,  ~ i r e c t o r  of  Human Resources,  New Hampshire Hosp t i a l  
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A p r i l  11, 1991 

The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
met Wednesday, March 13, 1991, t o  hear the terminat ion appeal o f  Robert 
Cunningham, a former employee o f  New Hampshire Hospital.  The appel lant  was 
represented by SEA General Counsel Michael C. Reynolds. Barbara Maloney, 
D i rec to r  o f  Legal Services, represented New Hampshire Hospital.  

The appel lant  a l leged t ha t  he was a permanent, no t  a probationary employee a t  
the time o f  h i s  discharge f o r  "walking o f f  the jobn. He also a l leged t h a t  / - ,  even i f  the Board were t o  f i n d  h i s  employment s ta tus  t o  have been 
probationary, h i s  discharge was a rb i t ra ry ,  capricious, i l l e g a l  and/or made i n  . 
bad f a i t h .  

M r .  Cunningham was o r i g i n a l l y  h i r e d  by New Hampshire Hospi ta l  as a part- t ime 
Food Service Worker I on October 10, 1989. He began working on October 13, 
1989, and al leges t h a t  i n  s p i t e  o f  h i s  part- t ime status, he worked a f u l l  40 
hour week from h i s  o r i g i n a l  date o f  h i r e .  He was t ransferred i n t o  a f u l l - t i m e  
pos i t i on  e f f e c t i v e  October 27, 1989. Both the appel lant  and h i s  wife, who 
t e s t i f i e d  on h i s  behalf,  bel ieved the t rans fe r  t o  a fu l l- t ime p o s i t i o n  had 
occurred on October 19, 1989. 

During the course o f  h i s  employment w i th  New Hampshire Hospital,  M r .  
Cunningham1s performance appeared t o  have been more tinan sat is fac tory .  The 
performance evaluat ion conducted p r i o r  t o  the expected completion o f  h i s  
probationary period, dated February 1, 1990, l i s t e d  h i s  work as commendable o r  
exceptional i n  a l l  areas, and recommended t h a t  he a t t a i n  permanent s ta tus  
e f f e c t i v e  A p r i l  27, 1990. On A p r i l  5, 1990, however, Mr .  Cunningham had 
surgery f o r  r epa i r  o f  a hernia. When he awoke i n  the recovery room, he 
discovered t ha t  he had suf fered a dis located pa te l l a .  His an t i c ipa ted  r e t u r n  
t o  work fo l l ow ing  the hernia surgery was complicated by the newly sustained 
knee in ju ry . .  M r .  Cunningham returned t o  work on Ju ly  19, 1990. 

Before being alloweci t o  r e tu rn  t o  work, Mr .  Cunningham wass inst ruc ted t o  
provide two physic ian's releases f o r  f u l l - t ime  duty. I n i t i a l l y ,  M r .  
Cunningham returned w i th  two notes from Dr.  Moser, the physician t r e a t i n g  h i s  r\ knee i n j u r y .  Ms. Sanborn, the Human Resource D i rec to r  a t  New Hampshire 

\-- 
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Hospital ,  t o ld  him he could n o t  r e tu rn  to work without c learance  from both D r .  
Moser and D r .  Clutterbuck, the  surgeon who performed the  hernia  r epa i r  
surgery.  When questioned about the  delay i n  obtaining permission to re tu rn  to  
work from D r .  Clutterbuck, Mr. Cunningham explained t h a t  he was d i f f i c u l t  to 
reach. Later  i n  the  hearing, the  appe l l an t  admitted t h a t  he was suing D r .  
Clutterbuck because of the  knee in ju ry  he sus ta ined while being t r e a t e d  f o r  a 
he rn ia ,  and t h a t  he had experienced some d i f f i c u l t y  i n  g e t t i n g  D r .  Clut terbuck 
to prepare any kind of a r e l e a s e  f o r  work. 

LW. Cunningham t e s t i f i e d  t h a t  approval f o r  h i s  r e t u r n  to work "without 
r e s t r i c t i o n s "  was given only a f t e r  he assured D r .  Moser and D r .  Clutterbuck 
t h a t  he would be assigned t o  the  regular  k i tchen and would no t  be doing any 
pushing, car ry ing or heavy l i f t i n g .  P r i o r  t o  h i s  leave he had been t r a i n i n g  
to run the  g r i l l  i n  the  main ki tchen,  and he believed he would be assigned to  
s i m i l a r  duty upon h i s  re turn  to work. After  h i s  r e t u r n  from leave ,  however, 
he was assigned to the  d i e t a r y  ki tchen and was required to f i x  lunch bags, 
push food c a r t s  and de l ive r  snacks twice a day t o  the  wards, with up to twenty 
persons per  ward. Mr. Cunningham t e s t i f i e d  t h a t  when he had been h i red  a s  a 
Food Service Worker i n  1989, he 'd been promised t h a t  he would no t  be s e n t  i n t o  
the  wards or given unfamil iar  assignments without s p e c i f i c  t r a in ing .  He 

,/ - t e s t i f i e d  t h a t  he had only received one d a y ' s  t r a i n i n g  p r i o r  to the  assignment 
\- I 

he had on the  day he walked out .  

On August 6, 1990, the  d a t e  1Ir. Cunningham walked o f f  t h e  job, it was common 
knowledge among the  ki tchen s t a f f  t h a t  Cunningham was upset  and angry, 
although he admittedly d id  n o t  inform anyone s p e c i f i c a l l y  t h a t  he was i n  
pain.  A t  approximately 1 1 : O O  a.m. t h a t  mri i ing  when one of the  cooks, Steve 
Styl ianou,  asked him how he was, Cunningham responded "Don't ask". Styl ianou 
t e s t i f i e d  t h a t  he d i d n ' t  p ress  f o r  add i t iona l  information. He  added t h a t  he 
was n o t  ac tua l ly  on s h i f t  a t  the  time, and he assumed he 'd  g e t  more of the  
d e t a i l s  when he "was on the  clock". 

Arnold Liane , another of the  cooks on duty,  t e s t i f i e d  t h a t  he saw Cunningham 
a t  about 11:30 a.m. or noon, and t h a t  Cunningham was v i s i b l y  shaken. Although 
he d i d n ' t  say he was i n  pain,  he was obviously very upset .  When questioned 
about t h e  possible reason f o r  Cunningham's anger and d i s t r e s s ,  Liane 
responded "In my mind, he wasn ' t given the  t i m e  he needed to l e a r n  t h i s  
[job]." When Cunningham to ld  him, "I'm q u i t t i n g"  and handed him h i s  keys, 
Liane had l i t t l e  doubt he was ser ious .  

Dana Lancaster,  Direc tor  of  Focd Services a t  New Hampshire Hospital  (formerly 
Ass i s t an t  Director of Focd Services)  t e s t i f i e d  t h a t  he 'd  s a t  down to t a l k  with 
Cunningham and Sharon S a n b r n  p r i o r  to Cunningham's r e t u r n  to work. He s t a t e d  
t h a t  normally an employee would n o t  be allowed to take  mre than 90 days 
without pay, but  t h a t  Cunningham was being allowed to r e t u r n  a f t e r  117 days o f  
leave because he was a " g o d  employee". When Cunningham was o r i g i n a l l y  h i r e d ,  9 the  Hospital  was s t i l l  located i n  the  o ld  f a c i l i t y .  Cunningham had been i n  
the  new f a c i l i t y  only one day before he l e f t  f o r  surgery,  and had spent  t h a t  
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day t r a i n i n g  to work on the  g r i l l .  M r .  Lancas te r  ind ica ted  t h a t  upon h i s  
r e t u r n  t o  work, Cunningham had been assigned to work downsta i r s  i n  t h e  d i e t a r y  
k i t chen  because t h e  Hosp i t a l  " pu t  [its] b e t t e r ,  more r e l i a b l e  people  t he re" .  
He  a l s o  s t a t e d  t h a t  t he  working cond i t i ons  i n  t h e  d i e t a r y  k i t c h e n  were 
p r e f e r a b l e  because the  main k i t chen  tends to be a l i t t l e  wet and a l i t t l e  
hazardous, 

LW. Lancaster t e s t i f i e d  t h a t  a l l  Focd Serv ice  Workers are c ros s- t ra ined ,  and 
t h a t  "Most focd s e r v i c e  workers would be a b l e  to d o  any and a l l  jobs"  i n  t h e  
Hosp i t a l  r e l a t e d  to focd p repa ra t ion  and s e r v i c e .  He  argued t h a t  Cunningham 
would have no reason to expec t  t h e  same d u t y  assignment upon h i s  r e t u r n  to  
work as t h a t  which he had p r i o r  to h i s  leave of absence. He d i d ,  however, 
admit t h a t  "There a r e  p o p l e  who have more or less worked i n t o  permanent 
p o s i t i o n s  i l l  t h e  c a f e t e r i a " .  

Mr .  Lancaster s t a t e d  t h a t  he ' d  been approached on August 6,  1990 a t  about noon 
by Arnold Liane. Liane informed him t h a t  he bel ieved Cunningham would be 
coming up i n  a few minutes to q u i t  h i s  job. Lancaster  s a i d  he caught  u p  wi th  
Cunningham on h i s  way o u t  t h e  door  and asked him to come back and sit down t o  
t a l k  about it. He  t e s t i f i e d  t h a t  he informed M r .  Cunningham t h a t  walking o u t  
would c o n s t i t u t e  g iv ing  h i s  n o t i c e  he was q u i t t i n g .  He s a i d  he also reminded 

- him t h a t  he hadnl t f i l l e d  o u t  any o f  t he  requi red  te rmina t ion  paperwork. 

The following mori~ing,  August 7 ,  1990, Cunningham's wife c a l l e d  Lancas te r  a t  
t h e  Hospi ta l  to r e p o r t  t h a t  he was ill and would n o t  be coming i n  to work. 
She then drove him to E l l i o t  Hospital mergency  Room where he was advised by a 
phys ic ian  t o  s t a y  o u t  of work and rest f o r  t h r e e  days,  and to make a follow-up 
appointment with h i s  surgeon. Af ter the  call from Mrs. Cunningham, Lancas te r  
contacted N.H .H. Director of  Human Resources, Sharon Sanborn, who advised him 
to call Cuni~ingham back. When he d i d  call ,  Cunningham advised him t h a t  he  
wanted a change of  job assignment. Lancaster  s a i d  he would n o t  make 
assignments based on t h r e a t s  t h a t  a n  employee would q u i t .  H e  t e s t i f i e d  t h a t  
t h e  d iscuss ion  began to g e t  o u t  o f  hand, a t  which p o i n t  he advised  Cunningham 
he would give him a chance to r e s i g n  r a t h e r  than be discharged.  He  reminded 
Cunningham t h a t  h e ' d  walked o f f  i n  f r o n t  of  t h r e e  witnesses ,  and t h a t  i f  he  
d i d n ' t  submit a w r i t t e n  r e s i g n a t i o n ,  he 'd  be discharged f o r  walking o f f  t h e  
job. Cunningham responded t h a t  t h e  Hosp i t a l  would have to d i s c h a r g e  him; he 
would not  res ign .  H e  was d ischarged  by letter da ted  August 7,  1990. 

The Hospi ta l  argued t h a t  Mr. Cunningham was a probat ionary employee on August 
6, 1990, and t h a t  he walked o f f  t h e  job even af  ter being caut ioned  t h a t  to do  
so would be deemed h i s  "not ice"  t h a t  he 'd  q u i t .  The n o t i c e  of d i scha rge ,  
s igned by Dana Lancaster  and Wayne Crawford, simply states: 

"This l e t t e r  is t o  n o t i f y  you o f  your te rmina t ion  of  employment, e f f e c t i v e  
t h i s  d a t e  [August 7 ,  19901, from New Hampshire Hosp i t a l  f o r  walking o f f  

I\, -,' t h e  job on Monday, August 6, 1990." 
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By its own admission, the  Hospi ta l  discharged Mr. Cunningham f o r  walking o f f  
t h e  job. The l e t t e r  of d ischarge  d id  not appr ise  him of h i s  r i g h t  to appeal 
h i s  termination,  nor did it ci te  the  a u t h o r i t y  under which t h e  d ischarge  had 
been e f fec ted  . 
I f  the  Board were t o  consider M r .  Cunningham t o  have been a probationary 
employee a t  the  time of h i s  d ischarge  a s  the  Hospital  contends, h i s  d ischarge  
must f i r s t  be considered i n  l i g h t  of then Per 302.23 (c).  c is missal during 
probationary period. 

"At any time during the  probationary period an appointing au thor i ty  may 
remove an employee whose prformance does not meet the  required work 
standard,  provided t h a t  he s h a l l  r e p o r t  such removals to the  d i r e c t o r  and 
to the  employee. Such d i smissa l  s h a l l  no t  be a r b i t r a r y ,  i l l e g a l ,  
capr ic ious ,  or made i n  bad f a i t h . "  

With t h e  exception of h i s  unauthorized depar ture  from work on August 6 ,  1990, 
I*. Cunningham had been meeting the  work standard.  H i s  performance 
evaluat ions  show h i s  work to be commendable or exceptional  i n  a l l  a spec t s ,  and 
he received a recommendation to a t t a i n  permanent s t a t u s  p r i o r  to  h i s  absence 

f', f o r  surgery. The appointing a u t h o r i t y  has f a i l e d  to demonstrate t h a t  h i s  
' work, i n  general ,  warranted h i s  discharge.  I n  f a c t ,  the  Food Service  Director 

described Cunningham a s  a "good employee" and i n s i s t s  t h a t  h i s  assignment t o  
the  d i e t a r y  kitchen was made because the  Hospital "put [its] b e t t e r ,  more 
r e l i a b l e  people there". 

On August 6, 1990, Mr. Cunningham had expressed h i s  anger and f r u s t r a t i o n  to  a 
number of supervisory personnel,  only  one of  whom i n i t i a l l y  made any at tempt 
whatsoever to asce r t a in  the  na ture  or e x t e n t  of the  problem causing him such 
d i s t r e s s .  Neither par ty  d i s p u t e s  t h e  f a c t  t h a t  Mr. Cunningham walked o f f  the  
job. However, there  is some d i s p u t e  concerning the  circumstances under which 
he l e f t ,  and whether walking o f f  the  job under those circumstances warranted 
h i s  immediate d ismissa l ,  whether the  Board considers  him t o  be a probationary 
or a permanent employee. 

Walking o f f  the  job is perhaps b e s t  defined as an opt ional  d ischarge  offense  
within the  meaning of Per 308.03 ( 2 ) ( c ) ,  Refusal to accept job assignments. 
Per  308.03 (c) provides t h a t :  

" In  cases  such a s ,  but  n o t  necessa r i ly  l imi ted  to the  following, the  
ser iousness  of the v io la t ion  may vary. Therefore, i n  some ins tances  
immediate discharge without warning may be warranted, while i n  o t h e r  cases  
one wr i t t en  warning prior to discharge may be indicated.  Repet i t ion  of  
any of the  following offenses  [ including Refusal to accept  job 
assignments] af  ter one wr i t t en  warning has been given makes the  discharge 

'3 of the  of fender mandatory. " 
\ /' 
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The Board bel ieves  t h i s  r u l e  most adequately addresses  the  of fense  f o r  which 
Mr. Cunningham was discharged, giving rise to  t h i s  appeal. Although Mr. 
Cunningham should have been more forthcoming with h i s  superv i so r ( s )  about h i s  
medical problems or h i s  l e v e l  of d i s t r e s s  a t  e i t h e r  h i s  job assignment or 
degree of t r a in ing ,  the  supervisory s t a f f  was c e r t a i n l y  aware t h a t  a problem 
was brewing and e lec ted  to do l i t t l e  or nothing about it. The s t a f f  knew t h a t  
Mr. Cunningham had had surgery f o r  r epa i r  of  a he rn ia ,  and also knew t h a t  h i s  
knee had been in jured  during h i s  hosp i t a l i za t ion .  The supervisory s t a f f  knew 
t h a t  there  had been d i f f i c u l t y  i n  g e t t i n g  c learance  from the  t r e a t i n g  
physicians fo r  Mr. Cunningham's r e t u r n  to work, and admitted t h a t  he was a 
"good employee" f o r  a l l  o ther  p r a c t i c a l  purposes. None of the  supervisory 
s t a f f  reca l led  "emotional ou tburs t s"  by Mr. Cunningham i n  the  p a s t ,  but  
admitted t h e i r  awareness of h i s  l e v e l  of  f r u s t r a t i o n  and d i s t r e s s  on t h e  day 
he walked o f f  t h e  job. Supervisory s t a f f  had a l s o  informed him he was on a 
fourteen day " t r i a l  period" and t h a t  i f  he d i d n ' t  do  h i s  work he  ' d  be " l e t  go". 

In  considerat ion of the  evidence and testimony, as well  a s  oral argument by 
counsel f o r  the  appe l l an t  and f o r  the  Hospital ,  t h e  Board voted unanimously to 
g ran t  Mr. Cunningham's appeal i n  p a r t .  H i s  d ischarge  from employment s h a l l  be 
reduced to a wr i t t en  warning under the  op t iona l  d ischarge  provis ions  of  Per 

f \ 308.03 ( 2 ) ( c )  f o r  walking o f f  the  job. Such warning s h a l l  be presented to Mr. 
_ Cunningham i n  wr i t ing ,  s h a l l  be dated August 7 ,  1990, and s h a l l  c l e a r l y  inform 

him t h a t  any f u r t h e r  inc ident  of walking o f f  the  job or refus ing a job 
assignment w i l l  r e s u l t  in  h i s  discharge from employment. That warning s h a l l  
remain on f i l e ,  b u t  s h a l l  expi re  a s  a b a s i s  f o r  discharge on August 6, 1992. 
Mr. Cunningham s h a l l  be reimbursed f o r  a l l  lost wages and benef i t s ,  provided 
however t h a t  those wages s h a l l  be reduced by any unemployment compensation or 
in te r im earnings he may have had between the  d a t e  of discharge and the  
e f f e c t i v e  d a t e  of  h i s  r e  instatement. 

Although i n  appeals  of d i sc ip l ina ry  mat ters  the  appe l l an t  bears t h e  burden of 
proof,  t h e  agency bears  the  burden of production. The agency must demonstrate 
t h a t  it has c a r e f u l l y  and thoughtful ly applied the  C d e  of Administrat ive 
Rules i n  managing its employees. I n  the  i n s t a n t  appeal,  New Hampshire 
Hospital  f a i l e d  to produce competent evidence to support  its dec i s ion  to 
discharge the  appel lant .  

The Hospital  f a i l e d  to document any d iscuss ions  which may have taken p lace  
with the  appel lant ,  t he  a p p e l l a n t ' s  physicians,  or the  appe l l an t ' s  
supervisors .  The witnesses appearing on the  H o s p i t a l ' s  behalf e s s e n t i a l l y  
confirmed t h a t  it was not uncommon f o r  employees to work t h e i r  way i n t o  
"permanent" assignments, leading the  Board to conclude t h a t  Mr. Cunningham 
could reasonably expect  the  same job assignment he 'd l e f t  p r i o r  to surgery.  
In the  absence of any documentary evidence to the  cont rary ,  the  Board must 
f ind  t h a t  the  appe l l an t  had no reason to bel ieve  he would be assigned to the  

p d i e t a r y  ki tchen or made to work on the  wards upon h i s  r e tu rn  to work. The 
I i -  Hospital  's witnesses e s s e n t i a l l y  agree t h a t  Mr. Cunningham had received 

i n s u f f i c i e n t  t r a i n i n g  t o  ca r ry  ou t  h i s  assignments upon re tu rn  to work i n  
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l i g h t  of h i s  extended leave. Fur ther ,  i n  s p i t e  of h i s  obvious d i s t r e s s  over a 
period of severa l  hours, none of  the  employees claiming supervisory 
respons ib i l i ty  f o r  the  appe l l an t  attempted t o  resolve the  problem o the r  than 
not i fy ing Mr. Lancaster t h a t  the  appel lant  a p p a r e d  ready to q u i t .  
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