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The New Hampshire Personnd Appeals Board (Bennett, Johnson and Barry) met on Wednesday, September
24, 1997, under the authority of RSA 21-I:58, to hear the appeal of George EIms, aformer employee of the
Department of Transportation. Mr. EIms, who was represented at the hearingby SEA General Counsel
Michael Reynolds, was appealing his termination from employment as a Toll Attendant, effective January
24,1997, for repeated violations of a posted or published agency policy [Per 1001.08 (b)(3)] and for willful
insubordination[Per 1001.08 (b)(7). Karen Levchuk, Senior Assistant Attorney General, appeared on behalf
of theagency.

OnMarch 5, 1997, the Board had convened a prehearing conference, setting the matter for a hearing on the
meritson April 2, 1997. OnMarch 21, 1997, the State filed an Assented To Motionto Continue, advising
the Board that at the time of the prehearing, neither party was aware that the appellant had been scheduled
for aMarch 27, 1997, criminal hearing on a charge of stalling arising out of the same series of events that
had led to the termination. InitsMotion, the State also assertedthat its principal witness, Linda Haverman,
had also filed a claim aleging that she had becomeill as aresult of the alleged harassment and that she was
receiving medical treatment that might affect her ability to testify at the scheduled April 2, 1997, hearing
beforethisBoard. The Board granted the Motion to Continue.

A second prehearing conferencewas convened on July 30, 1997, and, with the agreement of the parties, the
matter was subsequently scheduledfor ahearing on the merits on September 24, 1997.1

1 The hearing was delayed until the parties could reach agreementon how to present Ms. Haverman's testimony and allow Mr.
Elmsto be present at the hearingwithout forcing Mr. EImsto violate the restraining order obtained by Ms. Haverman against him, to
which he had submitted voluntarily. Once agreement between the parties was reached, the matter was scheduled for hearing.
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Therecordin thismatter consists of the audio tape recording of the hearing on the merits, notices and orders
issued by the Board, pleadings submitted by the parties, and documents admitted into evidenceas follows:

Appellant’s Exhibits
A. September 6, 1994, letter of commendation from Peter Carlson to George Elms congratulating him on

ten yearsof service
B. George EIms 1994,1995 and 1996 Performance Summaries

State's Exhibits

Note card from George EIms to LindaHaverman addressed " Linda Dearest,” received 7/15/96
Packet containingtemporary rose tattoo | eft at the workplacefor Ms. Haverman by Mr. ElIms
Apology notefrom George EImsto Linda Haverman, received 7/25/96

August 23rd note from George EImsto LindaHaverman

October 17,1996, |etter from George EImsto Linda Haverman

Small orange" pumpkin™ card from George EIms to LindaHaverman, received 10/31/96

Note from George EImsto LindaHaverman received 11/13/96

Copiesof Toll Plazakeysin small manilaenvelope addressedto "'Linda Dearest™
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Letter from GeorgeElmsto LindaHaverman, received 12/31/96
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. July 25, 1996, |etter from Peter Carlson to Mr. EIms concerning a complaint of sexual harassment
. Copy of DOT Poalicy 5.51 entitled " Employee Harassment”
. August 1, 1996, certification signed by GeorgeEImsfor receipt of Policy on Sexua Harassment

B
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. November 6, 1996, letter from Assistant Commissioner Carol Murray to Personnel Director Virginia

=
w

Lamberton requesting investigationof a complaint by Ms. Haverman that she was being sexually
harassed

14. November 8, 1996, letter from VirginiaLambertonto Carol Murray assigning Pat Gagne and Fran
Buczynski to investigatethe sexua harassment complaint

15. November 18, 1996, letter (with attachments) from Peter Carlson to George EIms regarding the sexual
harassment investigation process

16. January 30, 1997, memo from Peter Carlsonto Fran Buczynski concerning George EIms

17. January 24, 1997, | etter of termination from Assistant Commissioner Murray to George EIms

18. November 13, 1992, certificationof receipt of Policy on Sexual Harassment signed by George EIms
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19. Sexua Harassment Complaint Summary Report concerning the investigation of acomplaint by Linda
Haverman that she had been sexually harassed by George EIms

The following personsgave sworn testimony:
LindaHavennan, DOT Toll Supervisor
Patrick W. Morris, Assistant Administrator, Bureau of Turnpikes
Carol Murray, Assistant Commissioner, Department of Transportation

George EIms, Appellant

Neither party submitted proposed findings of fact or rulings of law. Both partieswere permittedto file

written closingargumentswithin ten days of the close of evidence.

Therearefew factual disputesconcerningthe eventsleading up to Mr. EIms' termination.

Narrative Summary of Ms. Haverman’s Testimony

On the evening of June 12, 1996, the appdl lant told his supervisor, LindaHaverman, that he had had a dream
about her. Mr. ElImshad earlier mentioned one of his dreamsin which amotorist had shot atoll attendant,
and Ms. Haverman asked what this most recent dream had been about. AlthoughMr. Elms said the dream
was alittleracy, Ms. Havennan repeated her inquiry. Rather than answering her, the appellant kissed Ms.
Haverman, saying, " That's my dream.” Ms. Havermanwas shocked and backed away. She knew that Mr.
Elmswas scheduled to go on vacation that evening, and that she would be on vacation when he returned
from hisleave. She said something about seeing him after vacation and he replied that no, he would see her
that night. When she replied that she would not see him and would be homein bed with the doors locked,
hetold her he knew where she lived and knew how to get in through locked doors.

Ms. Havennan returned from her vacation on July 15th, and when shelookedin the drawer at the toll plaza
where supervisory memos and time sheets were kept, she discovered a note decorated with apicture of a
rose addressedto "LindaDearest.” Thenotesaid,"A Rosefor A Rose! Welcomeback! G." [State's 1]
Initially, Ms. Havennan thought the card was just a thoughtful gesturein recognition of the fact that afriend
of hershad died on July 4th. However, upon further reflection, she found the note disturbing remembering
that Mr. Elms had earlier asked her for her middlename. Ms. Haverman, whose middliename is Rose, had

refused to answer, telling the appellant that her middle name was none of hisbusiness. When Ms.
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Haverman saw Mr. Elmson July 17th, she brought up the subject of the note, asking how Mr. Elms had
gotten her middlename. After refusing to answer, he eventually said, “I have my ways.” Duringthat same
shift, the appellant said he'd come over after his shift and install her air conditioner for her. She declined
the offer, but he persisted. Finally, hesaid, " Y ou're scared of me, aren't you." When she said shewasn't,
herepeatedthe question. Shereplied, "Am | supposed to be?” Mr. EImsinsisted that hed cometo her
home after her shift. Whenshetold himno, hesaid he'd call her. Hedid cal at 11:00 p.m. and Ms.
Haverman let her answering machinepick up. The appdllant|eft the message, “I’m available, it's getting

hot, it's eleveno'clock.”

At work thefollowing day, Mr. EIms said that he'd called her the night before. Herepeated his offer to
install her air conditioner, and when she declined, he asked her what she'd tal e out of her houseif it was on
fire. BeforeMs. Haverman left at the end of her shift, Mr. EIms again said he'd be coming to her house
when heleft work. When she said he would not, hetold her that if he wasn't welcomeat her house, he
would meet her at the Backroom Restaurantfor adrink. Ms. Haverman said she would not meet him, and
did not. Beforereportingfor work the followingday, Ms. Haverman called Al Almasy, Toll Manager, to

discuss the problem she was having with Mr. EIms.

On July 19th when she arrived at work, Ms. Haverman checked the desk drawer at the Toll Plazaand found
apackage of rosetattoos. [State’s 2]. Shedroveto theturnpikeplazaat Exit 12 to find a State Trooper, and
ended up speaking with Cpl. Richard D’ Auria. She also spoke with Forrest Westherbee, her direct
supervisor. Ultimately, ameeting was held on July 22nd between Ms. Haverman, Cpl. D’Auria, Forrest
Weatherbeeand Patrick Morris, Assistant Administrator of Turnpikes. During that meeting, Cpl. D’ Auria
said he believed Mr: EImsshould be transferred to put some distance between him and Ms. Haverman, but
both Mr. Morrisand Mr. Weatherbee said that would be difficult.

On July 25, 1997, Ms. Havermanreceived another note from Mr. EIms[State's 3] in which the appellant
apologizedfor, "dl the aggravation and embarrassment | 've caused.”" He wrote, "' Pleaseforgiveme,” and
signed the note, ""With the Utmost Respect, G (No hard fedlings).”

Mr. EImswrote again to Ms. Haverman on August 23rd, reporting activities at thetoll plaza. He signed the
note, "Fondly, G [State's 4] On or about October 3rd, Mr. ElIms admitted to Ms. Haverman that he'd
called her house but had |eft no message. He said he had just wanted to hear her voice., then said, "Oh, |
shouldn't have said that.”  In another letter dated October 17, 1996, Mr. Elms discussed his disagreement
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with certain maintenancepracticesat the plaza. He closed by saying, ""Now that I've finished shooting my
big mouth off, may | takethis opportunity to wish you an enjoyableand pleasant weekend! Fondly, G."
[State's 5]

In late October, Mr. EIms had placed cash bagsnear Ms. Haverman's water bottle at the toll plaza. When he
realized she had discarded the bottle, he purchased a replacement. He handed it to her as she was|eaving
work on October 31st, saying, " Trick or treat.” Attached to the bottlewas asmall gift card in the shapeof a
pumpkin on which the appellant had typed, "'l tossed abagin the air, Now I'd wish'd 1'd used more care.

G." [State's 6] Approximately two weeks later, Mr. EIms|eft another note addressed to **Linda"* saying,
"Hello, Stranger! I'm afraid the black chair needsrepair... 1’11 try to haveit back, when | see you on
Thursday. G." [State's 7]

On November 4, 1996, Frank Pasternak replaced Forrest Weatherbeeas Ms. Haverman's direct supervisor.
Ms. Haverman spoketo him about the number of telephonecalls she had been receiving wherethe caller
would hang up without identifyinghimself. She also said she was becoming more fearful.

On November 20th, Mr. ElImswas reassinged to work at another toll plaza. On hislast evening at the Exit
11 tolls, Mr. EImsreturned keysto thefacility in asmall manila envelopemarked "LindaDearest.”
[State's 8] Mr. Elms had been issued one key to thefacility. The envelope contained three keys.

After November 20th, Ms. Haverman had no further contact from Mr. Elms until late December when a
friend called to say Mr. EiImshad left Ms. Haverman aletter. [State's 9] The letter was addressedto "' Dear
Friend" and was signed, "Au Revoir and Arriverderci, G." Mr. EImswrote that as he was writing "'this final
note” to her, "alump comesto my throat, and tearsto my eyes.” He said he had alwaystried to conduct
himself as a gentleman in both the workplace and his privatelife and that it hurt him to realize that Ms.
Haverman believed that conduct was harassing. He wrote that he had thought they could be « Platonic
friends," whom he described as having "amost a spiritual relationship.” Writing that his ' heart isfree of

malice, or hard feelings,” he wrote:

"They arenot long
The days of wine and roses.

Out of amisty dream
Our path emergesfor awhile.
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Then closeswithin adream."

Narrative Summary of George EIms Testimony

The appellant began working full-timefor the Department of Transportationin September, 1984, asa Toll
Attendant |. 1n 1991, hewas promoted to Toll Attendant I, and reported to LindaHaverman, the Toll Plaza
Supervisor. Mr. Elms enjoyed a good working relationshipwith Ms. Haverman, and received a series of
excellent performanceeval uations completed by Ms. Haverman. [Appellant's B] Prior to June, 1996, Mr.
Elms had received no formal discipline, nor had he been counseled for performanceproblemsof any kind.

Throughout his acquaintance with Ms. Haverman, the appellant believed that the two werefriends. Ms.
Haverman did not restrict their relationshipto a professional level, having confidedin him from timeto time
about such matters as the break-up with her boyfriend or theillness of afriend. Mr. Elms discussed with her
the death of his daughter.

In the Spring of 1996, Mr. EImstold Ms. Haverman about a dream he'd had in which he'd been shot and
killed in the courseof ahold-up at thetoll plaza. He asked her if she'd, "'lower the flag at hal f-staff' for
him. In June, 1996, Mr. EImswas describing to Ms. Haverman a dream he'd had involving her. He said,
"Every time we're alonetogether, you turn onthelight. You're afraid of me" He then hugged and kissed
her. Mr. EImsdidn't think he was doing anything wrong, since Ms. Haverman had told him that whenever
former Commissioner Stickney had cometo visit a thetoll plaza, he'd awaysgiven Ms. Haverman a hug
and akiss. Hesaiditwasjust "onekissand one hug,” both of which he had meant simply asfriendly

gestures.

Mr. Elms gave Ms. Haverman the “rose” note card and rose tattoosin an attempt to cheer her up, because
he knew she'd been going through a difficulttime personally. The fact that her middle nameis Rose was

merely coincidental.

Mr. Elms knew that every summer, Ms. Haverman suffered from allergies. Hethought that having her air
conditioner installed would hel p, and knowing how difficultit could be for her to do it, he offered his
assistance. Although hetold her that he knew where shelived, he didn't. WhenMs. Haverman said she'd
be homein bed with the doors|ocked, he said that he knew how to get through locked doors, but meant
nothing by it, and never would have goneto her house uninvited. When Ms. Haverman said she didn't want

Appeal of George EIms- Dodcet #97-7-11
page 6 0f 13



\\_/

him coming to her housetoinstall the air conditioner, he said he'd call, thinking that she might change her
mind. Hedidn't want her to suffer through the 95° hest.

Mr. ElImsalso recalled seeing pictures of Ms. Haverman's apartment. When he asked what she'd takeout in

the case of afire, he was simply making conversationwith her.

Near theend of July, Mr. EImsinvited Ms. Havermanto meet him at the Backroom for adrink. He knew
that she'd just broken up with a boyfriend she'd been seeing for seven or eight years, and he thought she
might need a friend to talk to. He meant nothing by it, and was "' flabbergasted” when helearned that an
investigation had started into claimsthat he had sexually harassed Ms. Haverman. If Ms. Haverman had
told him that shefelt threatened or believed that she was being harassed, he would have stopped
immediately.

Mr. Elms knew that Ms. Haverman was "alittle germ conscious™ and disiiked it whenever anythingwas | eft
near her water bottle. On one occasion, he'd put a cash bag from the tolls near her water bottle, and she
became very upset, asking who'd put the bag there. In an effort to smooth things over, he bought'her
another bottle of water and left alittlenote with it as an apology.

When hewas transferred from the Exit 11 tolls, Mr. EImsreturned hiskeys. Although he'd beenissued a
singlekey, he'd had copies made and wanted to be sureto return all of them.

Mr. Elmsrealized that he'd made some mistakes, particularly by kissingMs. Haverrnan and asking her out
for adrink. He aso knew he probably shouldn't havetold her he’d just wanted to hear the sound of her
voicewhen he'd called her house. Mr. Elmsrecalled that at the end of hisfirst meeting with staff from the
Attorney General's Office, he wasinstructed not to call Ms. Haverman, write her personal notesor stop by
her house. Hewas aso told not to use the word "fondly™ in his communications. However, he did not

recall ever being told not to contact her.

When Mr. EImsreceived the letter from Mr. Morris about keeping his contactswith Ms. Haverman on a
professional level, he took the admonitionsvery seriously. Hedidn't believethat any of his contact with
her after that date could be considered harassing. Mr. EImssaid that following histransfer, he had a
meeting with Peter Carlson on December 17, 1996. He said that he knew hewasin degptrouble. Mr. EIms
said that if anyone had ever told him not to contact Ms. Haverman at all, he would have complied.
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Findings of Fact

1

10.

11

At al relevant times, George EImswas employed asa Toll AttendantII by the New Hampshire
Department of Transportation.

At al relevant times, LindaHaverman was employed asa Toll Supervisor by the New Hampshire
Department of Transportation, and was Mr. EIms' immediate supervisor.

Department of Transportationemployeesare subject to the Rulesof the Division of Personnel aswell as
Department of TransportationPolicy and Procedure Directives.

On November 13, 1992, and again on August 1, 1996, Mr. EIms signed statementsacknowledging that
he had read the State of New HampshirePolicy 5.51 (@), Policy on Sexua Harassment.

On or about July 19, 1996, LindaHaverman, DOT Toll Supervisor, reportedto Al Almasy, Tall
Manager, that she believed she was being harassed by one of her subordinates, George EIms.

In support of that complaint, Ms. Haverman described conduct by Mr. Elmsincluding his having
hugged and kissed her, and hisleaving her anote addressed to "*LindaDearest.”

On theevening of July 19, 1996, Ms. Haverman found in the mail drawer apackage of rose temporary
tattoosfrom Mr. EIms.

Ms. Haverman's July 19, 1996, complaint was not reported to the department's EEOC coordinator or to
the Director of the Division of Personnd, asrequired by the State's Policy on Sexual Harassment.

On July 22, 1996, Appellant George Elms met with Assistant Turnpikes Administrator Patrick Morris
and Forrest Weatherbee, Supervisor of Toll Operations, to discussa sexua harassment complaint lodged
against Mr. EImsby Ms. Haverman. During that meeting, Mr. EIms admitted that he had made
telephone callsto Ms. Haverman's home, and that he had asked her out socially, but insisted that he had
no intention of upsetting her.

On July 25, 1996, Peter Carlson, then Administrator of Turnpikes, issued afollow-up letter to Mr. EIms,
summarizingthe July 22, 1996, meeting. That letter advised Mr. EImsthat he wasto ceasetryingto
engage Ms. Havermanin asocial relationship and would maintain his conduct with her in astrictly
professional manner.

The July 25th letter advised Mr. Elmsthat he wasto follow the guidance containedin DOT
Policy/Procedure 5.51, and refrain from'conduct that creates an intimidating, hostile or offensivework
environment. He was also advised that in accordancewith the procedure, any employee found to have
harassed another employee would be subject to appropriatedisciplinary action up to and including

discharge from employment pursuant to Per 1001.
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13.

14.

15.

16.

17.

18.

19.

20.
21.

22.

23.

. Mr.Morris, who conducted the July 22nd meeting and issued the July 25th |etter to Mr. EIms,
understood it to be the practicein the Turnpikes Bureau to resolveits complaintsinternally rather than
involvingthe department or other State agencies.

After receivingthe duly 25, 1996, |etter from Mr. Carlson, Mr. EImswrote anoteto Ms. Haverman
asking her to forgive him for the aggravation and embarrassment he'd cause. He signed the note, "*With
the utmost respect, G.” Mr. Elms aso wrote notesto Ms. Haverman on August 23, 1996, and October
17, 1996, to report work-relatedissues. Both were signed “Fondly, G.”

On October 31, 1996, Mr. ElIms gave Ms. Haverman apoem on asmall pumpkin note card attached to a
bottle of water to replace one she had thrown away after finding that Mr. Elms had |eft a cash bag near
it.

On or about November 2, 1996, M's. Haverman made a complaint to the Supervisor of Toll Operations
that she was being sexually harassed. That complaint was transmitted to the EEOC Coordinator at the
Department of Transportation on or about November 4, 1996..

On November 6, 1996, Assistant Commissioner of Transportation Carol Murray notified the State
Director of Personnel of the complaint, and asked that an investigation be completed as quickly as
possible. The Director responded by |etter dated November 8, 1996, stating that she had designated
investigators to review the complaint and report their findingsto her within 30 days.

By letter dated November 18, 1996, Mr. EImswas advised of histransfer to the Bedford Toll, effective
November 21, 1996, pending the outcome of the investigation.

On November 20, 1996, Ms. Havermanreceived an envel ope addressed to ' Linda Dearest” containing
three copies of the key to thetoll plazaoffice. Only onekey had been issued to the appel lant.

On December 31, 1996, Mr. EImsreceived permission to return to Exit 11 to pick up some personal
belongings. Mr. EImsadmitted that while he wasthere, he left aletter for Ms. Haverman.

Ms. Haverman considered the note to be very threatening.

Upon completion of ‘theinvestigation, Mr. EIms met with Turnpikes Administrator Peter Carlsonto
review the Summary Report regarding the sexual harassment complaint. After reading the summary and
signing a Confidentiality Statement, Mr. EImswas asked to respond to a seriesof questions about his
conduct. Mr. Elms was also advised that he was being placed on suspension pending the final
disposition of the investigation.

By letter dated January 24, 1997, signed by Assistant Commissioner Murray, Mr. EIms was informed of
hisimmediatetermination.

Assistant Commissioner Murray did not meet directly with Mr. Elms prior to issuing the letter of
termination.
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Rulingsof Law

A.

The State of New Hampshire Policy On Sexua Harassment definessexual harassment, in part, as™'an
unwelcome sexual advance, arequest for asexual favor, or other verba or physical conduct of a sexua
nature” when such conduct "' hasthe purpose or effect of [or] creating an intimidating, hostileor -
offensiveworking environment."

Department of Transportation Policy 5.51 (b) states, " Any employee found to have harassed another
employee will be subject to appropriatedisciplinary action up to and including discharge pursuant to Per
1001.”

Per 1001.08(b) of the Rulesof the Division of Personnel states, *In cases such as but not necessarily
limited to, the following, the seriousness of the offensemay vary. Thereforein some instances
immediatedischargewithout warning may be warranted whilein other cases one written warning prior
to dischargemay be warranted.”

The offenseslisted in Per 1001.08 (b) include, “(3) Violation of aposted or published agency policy, the
text of which clearly statesthat violation of ssmemay resultin immediatedismissal,” and, " (7) Willful
insubordination."

Per 1001.08 (f) states, ""No appointing authority shall dismissaclassified employee under this rule until
the appointing authority: (1) Meetswith the employeeto discusswhatever evidencethe appointing
authority believes supportsthe decision to dismissthe employee prior to issuing the notice of dismissal;
(2) Providesthe employeewith an opportunity at the meeting to refute the evidence presented by the
appointingauthority...”

Per 101.07 defines ™ Appointing Authority™ as meaning, "' The officer, director, board, commission, or

person designatedin writing having the power to make appointmentsin the state classified servicein a

particular agency.”

Discussion

In his closing, the appellant attemptsto shift the blamefor the eventsleading up to histerminationto the

Department for failing to take appropriateaction when Ms. Haverman’s original complaint was made, and

to Ms. Haverrnan herself, asserting that she was "' no shrinking violet.” He argued that Ms. Haverman had

cultivated a" close and in some ways quite persona relationship by confidingin the appellant about her

personal life, that she encouraged a personal relationship by her "effusive praise” of Mr. EIms work
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performance, and that she could have found less " subtle”™ ways of discouragingMr. EIms attentionsif she
found them so repugnant. The appellant also asks the Board to find that any perceived"threat™ was a direct
result of Mr. Almasy's characterizationof the appellant asa ' nerdy, computer whiz killer” when Ms.

Haverman'sfirst complaint was lodged.

Those argumentsare simply not persuasive. Mr. EImswas clearly placed on noticeasearly as July 25,
1996, that his communicationswith Ms. Haverman had been inappropriateand unprofessional, and that she
considered his attentionsto be sexud in nature. Mr. EIms dismisses his subsequent contacts with Ms.
Haverman as attempts to apol ogize and make her understand that he harbored no malice and had no hard
feelings. However,immediately after receiving the July 25th letter concerningMs. Haverman's original
complaint, Mr. EImswrote to her apologizing for the "' aggravation and embarrassment” he'd caused.
Although Mr. ElImsinsistshe hadn't intended for his attentions to cause such distress, the fact remainsthat
they did, and he acknowledged that they did.

Even after having been apprised of the fact that Ms. Haverman considered the appel lant's conduct harassing,
the appdllant persisted. He telephoned her at her home, and when confronted about the call, responded, “I
just wanted to hear your voice. Within lessthan a month after receiving Peter Carlson's letter about the
complaint, Mr. Elms had written another letter to Ms. Haverman, signing it “Fondly, G." Mr. Elms admits
that he had never signed any other business correspondencewith any other supervisor or co-worker, male or
female, with the term " Fondly." That closing was repeated in a communication dated October 17, 1996.
Despitethe appellant's repeated assertionsthat his conduct was not meant to be offensive, harassing or
threatening, the facts in evidencereflect that Ms. Haverman felt threatened by Mr. EIms, and he knew it.

In theletter notifying Mr. EIms of histransfer pending the outcome of the investigation, he was advised that
any person engagingin "retaliation of any kind, including threatsor perceivedthreats" against any person
involved in the investigationwould be subject to disciplinary action. Disregardingthat caution, Mr. EIms
delivered keysto Ms. Haverman's office, addressing the envel ope containing those keys, to "'Linda

Dearest.” Mr. ElImsadmitsthat he had beenissued asinglel ey to the toll plazaoffice, and that he had made
extracopiesfor himself. Inlight of Mr. EIms' earlier representationto Ms. Haverrnan that he could get
through locked doors, the appearanceof extrakeys could easily have been perceived by Ms. Havermanas a
threat. When questioned about his state of mind when he dropped off the keys, Mr. EIms admitted under
oath that he was very upset that night and that he lost histemper. He stated, “I admit it, | made amistake on
that one."
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The appellant also arguesthat, "' The State has attempted to minimizethe lack of any previous|etter of
warning,” and that the Personndl rules, "...strictly mandatethat if prior behavior is to befactored into a
termination, that prior behavior should bein aletter of warning....” Again, that argument i s unpersuasive in
light of the plain language of the Per 1001.08(b)(3), the State's Policy on Sexual Harassment, and DOT
Policy 5.1. The appointing authority was under no obligation to issueaformal warning prior to dismissal
under Per 1001.08. Thefact that the counselingletter contains much of the same cautionary language as
that containedin aletter of warning simply illustratesthe fact that the Department had advised Mr. EIms
that failure to cease conduct which was considered harassment could result in his termination under Per
1001.08 (b), a provisionthat authorizes terminationwithout pior warning when the offensei s sufficiently

seriousto warrant such action.

The appellant argued that the termination waslegally invalid because Carol Murray, the appointing
authority, did not meet with the appellant to discuss the evidence supporting his dismissal. He further
argued that the appellant was not given all the evidencesupporting histermination. That argument isnot
persuasive. Peter Carlson, acting as the appointingauthority, met withMr. EIms on January 17, 1997, to
review the summary report of the sexual harassmentinvestigation. The appellant was given an opportunity
to disputethereport's findings. Mr. Carlson's report of that meeting was forwardedto the Department, then
to Carol Murray, who subsequently assumed Mr. Carlson's responsibilitiesin this regard after Mr. Carlson
had been removed from his position after his arrest on unrelated charges. The appointing authority was
under no obligation to conduct a second meeting with the appellant ssimply because of a change of
command. Ms. Murray issued theletter of dismissal on January 24, 1997.

Finally, some of the appellant's arguments with respect to the chargeof willful insubordination are well
founded. They will be discussed below in the Board's decision.

Decision and Order

The evidence does not support the agency's claim that after the formal harassment investigation was
initiated, the appellant was under clear ordersto have no further contact with Ms. Haverman. Although the
appellant admitted that he knew he was not supposed to call her, drive by her house or try to see her, he did
not recall being forbiddento have any contact with her. In the absence of any clear evidence that the

appellant had been given such adirectiveor that he understood that writing to her would constitute a
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violation of such a directive, the Board found that the appellant’s conduct should not be deemed " willful
insubordination™ under the provisionsof Per 1001.08(b)(7). Accordingly,the Board voted to order that

charge stricken fi-om the | etter of termination.

However, on al the evidence, the Board voted unanimoudly to deny Mr. EIms' appeal. In so doing, the

Board found:

1. That the appellant's conduct constituted sexual harassment within the meaning of DOT Policy 5.1 and
the State's Policy on Sexual Harassment;

2. That the appellant had been counseled concerningthat conduct and had been given ample opportunity to
take correctiveactionin order to avoid terminationfor violation of aDOT Policy 5.1 and the State's
Policy On Sexual Harassment;

3. That such conduct violated of Per 1001.08(b)(3) of the Rules of the Division of Personnel; and

4. That the Department of Transportation acted withinits discretionin dismissing the appellant under the
provisionsof Per 1001.08(b)(3).

The N.H. Personnel AppealsBoard

S

Mark J. Ben#étt, Chairman

/e

Robert J. Johnson, }e/{nﬁﬁoner

/
- ) éz;/w“f
James J/Barry, Comfﬁlssmner ,

Vi

cc: VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Michael Reynolds, SEA General Counsel, PO Box 3303, Concord, NH 03302-3303
Karen A. Levchuk, Sr. Asst. Attorney General, Dept. of Justice, 33 Capitol St., Concord, NH
03301
FrancesBuczynski, HR Administrator, Dept. of Transportation, Hazen Dr., Concord, NH

03301
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