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THE STATE OF NBW HAMP3HIRE

SUPREME COURT i

In Case No. 2008-0122, Appeal of RicCchaard the &
court on March 24, 2888, issued the following order: &

Appea from administrative agency isdeclined. See Rule 10(1). State's &

motion for summary affirmanceis, therefore, moot. R
Ll

Under Supreme Court Rule 10, the supreme court hasdiscretionto ™
decline an appeal from an administrative agency. No appeal, however, is
declined except by unanimousvote o the court with at least three justices

participating.

This matter was considered by each justice whose name appears below. If
any justice who reviewed this case believed the appeal should have been
accepted, this case would have been accepted and scheduled for briefing.

Declined.

Broderick, CJ., and Dalianis, Duggan, Galway and Hicks, JJ., concurred.

Eileen Fox,
Clerk
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25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271- 3261

Appeal of Richard Emmons
Docket #2007-1-022
Department of Transportation
Decision on Appellant's Motion for Reconsideration/Rehearing
and
State's Objection to Motion for Reconsideration
January 23,2008

By letter dated November 19,2007, SEA General Counsel Michael Reynolds requested
reconsideration/rehearing of the Board's October 18,2007 decisiondenying Mr.
Emmons appeal of hisdismissal from employment as a Supervisor of Highway Signing
for the Department of Transportation. The State's Objectionto that motion wasreceived
by the Board on November 29,2007.

In accordancewith Per-A 208.03 (b) of the NH Code of AdministrativeRules, “Such
motion for reconsiderationor rehearing shall set forth fully every ground upon whichitis
claimed that the decision or order complained of isunlawful or unreasonable.” Per-A
208.03 (e) providesthat, ""A mation for rehearing in a case subject to appeal under RSA
541 shal be grantedif it demonstratesthat the board's decision is unlawful, unjust or

unreasonable."
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Having carefully considered the Motion and Objection, the Board found that the
Appellant failed to provide evidencethat demonstratesthe Board's order is unlawful or
unreasonable. Accordingly, and for all the reasons set forth in the State's Objection, the
Board voted unanimously to DENY the Appellant's Motion.
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Michael Reynolds, SEA Genera Counsel, State Employees Association, 105 N.
State St., Concord, NH 03302-3303
Lynrnarie Cusack, Assistant Attorney General, Department of Justice, 33 Capitol
St., Concord, NH 03301
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Department of Transportation

October 18,2007

The New Hampshire Personnel Appedls Board (Bonafide, Johnson and Casey) met in
public session on Wednesday, September 26,2007, under the authority of RSA 21-1:58
and Chapters Per-A 100-200, to hear the appeal of Richard Emmons, aformer employee
of the Department of Transportation. Mr. Emmons, who was represented at the hearing
by SEA General Counsel Michael Reynolds, was appealing his April 10,2007
terminationfrom employment as a District Supervisor of Highway Signing for alegedly
violating Per 1002.08 (b)(2) and (b)(3) for "'(2) Lossor expirationof alicenseor
certificationor other form of permission required by the class specification or
supplemental job descriptionfor the performance of the duties of a position; (3) Failureto
report to the agency the loss, suspension or expirationof alicense, certificationor other
form of permission required by the class specification." Assistant Attorney General
Lynmarie Cusack appeared on behalf of the Department of Transportation.

Therecord of the hearing in this matter consistsof pleadings submitted by the parties,
notices and ordersissued by the Board, the audiotape recording of the hearing on the
meritsof the appeal, and documentsadmitted into evidence asfollows:
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State's Exhibits

N

wNn e

~No

Fifty-threepages of bates stamped documentsfrom the Appellant's personnel file
49 CFR 383.33 re: notificationof drivers' license suspensions

Interpretation (notification guidance from USDOT federa highway regarding
CDL licenses)

49 CFR 383.37 Commercial drivers license standards

RSA 265:91-B and 91-A, administrative license suspension hearing requirements
and gatute!

Conditions of Bail dated 11/4/06

Leave Slip for 11/30/06 for the Appellant

Appdllant's Exhibits

AOeTIOTMUO®R

Email dated 12/18/06 from Mr. Lambert to Mr. Pike

Email dated 12/18/06 from Mr. Piketo Mr. Lambert

Email dated 2/9/07 from Mr. Piketo Mr. Lambert

Email dated 2/9/07 from Mr. Lambert to Mr. Pike

Email dated 2/9/07 from Mr. Piketo Mr. Lambert re: Appellant's MRI
Email dated 3/5/07 from Mr. Piketo Mr. Lambert

Acknowledgement of receipt of mail dated 3/5/07 from Mr. Lambertto Mr. Pike
Email dated 3/16/07 from Mr. Piketo Mr. Lambert

Letter dated 3/22/07 to Mr. Lambert

Richard Emmons' performance eval uation dated 11/29/06

MRI results

Witnesses

At the State's request, without objection by the Appellant, the Board sequestered the

witnesses, and thefollowing persons gave sworn testimony:

William Lambert, State Traffic Engineer and Bureau Administrator

Loren Butman, Appellant's co-worker

Paul Emerson, Appellant's former supervisor
Brian Pike, SEA Steward (Bureau of Mechanical Services)
Richard Emmons, Appellant
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After carefully considering the evidence presented by the parties, the Board madethe
followingfindings of fact and rulings of law:

Findings of Fact

1. Prior to histermination from employment, Mr. Emmonsworked asthe District 6
Supervisor of Highway Signing. Inthat capacity, asindicated in both his class
specification and supplemental job description, Mr. Emmons was required to possess
avaid Commercid Driver's License(CDL Class B) in order to perform hisassigned
duties.

2. Mr. Emmonswas arrested on November 3,2006 in Loudon, New Hampshire, for
allegedly driving under the influenceof alcohol or drugs. Mr. Ernrnonssubmitted to
testing, and when his Breathalyzer test exceededthe legal limit, he was notified that
thirty daysfrom the date of the arrest, his driving privileges would be suspended.

3. On Monday, November 6,2006, Mr. Emmonswas on leave. He telephoned Mr.
Lambert, Administrator of the Bureau of Traffic, informing him of the arrest,
explainingthat he would be awaiting both a court dateand an ALS (Administrative
License Suspension) hearing date. Mr. Emmonsadvised Mr. Lambert that Mr.
Emrnons driver's licensewould be suspended effective December 4,2006, and that
he would be without alicense until the ALS hearing.

4. Atthetime, Mr. Lambert was not familiar with State laws concerning DUI charges,
Department of Safety protocol sfor administrativelipense suspensions, or ALS
hearing procedures. He and Mr. Emmons agreed to meet on November 20,2006
when Mr. Emmonswas scheduled to return from leave.

5. By letter dated November 16,2006, Mr. Lambert advised Mr. Emmons that the
meeting of November 20,2006 would be a pre-disciplinary meeting to discuss the
appellant's arrest for driving whileintoxicated, and the possibleloss of the
appellant's license. The letter advised that discipline could include dismissal from
employment. Mr. Emmonswasinstructedto bring with him " any court documents"
related to the charge. Mr. Emmons did not actually receive the pre-disciplinary

notice until November 21%, aday after the meeting took place.

Appea of Richard Emmons
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6. William Lambert, Richard Emmons, Brian Pike and Robert Lang, Sign Supervisor,
attended the mesting.

7. By letter dated December 12,2006, Mr. Lambert provided afollow-up to the meeting
of November 20th, advising Mr. Emmons, 'l have not yet received any court or ALS
hearings documents that | requested in your pre-disciplinaryletter dated November
16,2006. Thisinformationisstill required. Pleaseprovideany information
regarding your caseto me by Monday, December 18,2006 and keep usinformed
when your next court appearanceis scheduled.”

8. None of the documents were submitted by the December 18,2006 deadline. Instead,
Brian Pike, Union Steward, sent Mr. Lambert an email indicating that Mr. Emmons
intended to keep Mr. Lambert "'informed of all appearancesand informationin
followingDOT Policy 404.04." Mr. Pikeindicatedthat Mr. Emmons ALS hearing
had been schedul ed for December 12™, but was postponed until February 12, Mr.
Pikeindicated that Mr. Emmons' attorney had all the documentsthat Mr. Lambert
had requested, and said, "'If | may inquire, where and which policy(ies) of the DOT
requires him to furnish any documentation?... Wewant to adhereto all policies
regardingthis situation and would appreciate any help you can give in pointing usto
these requirements.”

9. Thesameday that Mr. Pike asked what authority Mr. Lambert had to require Mr.
Emmonsto produce documents regarding hislicense suspension, Mr. Emmons
completed two separaterequestsfor sick leaveretroactiveto November 30 and
December 1,2006.

10. Thefirst leave slip requested eight hours of sick leave taken on November 30, on
which Mr. Emmons certified the need for leave as “Dentist/Illness.” Mr. Emmons
testified that he could not recall whether his appointment wasfor a cleaningor a
filling. The second sick leaverequest that Mr. Emmons submitted on December 18,
2006 was for eight hours of sick leavetaken on December 1%, on which he again
certified "Dentist™ asthe need for eight hours of leave taken that day.

11. Mr. Emmonswas scheduled to appear in court on November 30,2006 to be arraigned
on charges of drivingwhileintoxicated and reckless operation. Mr. Emmonsfailedto

Appeal of Richard Ernrnons
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SN inform Mr. Lambert of the arraignment date, or that he was scheduled to appear in

court that day.

12. Neither Mr. Pike nor Mr. Emmons informed Mr. Lambert that Mr. Emmons' license
had been restored between December 13th and 12:01 am., January 4.

13. By email dated January 5,2007 at 8:25 am., an AdministrativeSecretary in the
Bureau of Traffic submitted arequest to the central Human Resources Officeat the
Department of Transportationto put Mr. Emmonsout on paid FMLA leave, effective
January 2,2007. Accordingto Mr. Emmons, he suffered adlip and fall inhis
driveway at home on January 1%,

14. On Friday, February 9™ at 11:37 am., Mr. Pike emailed Mr. Lambert, advisinghim
that Mr. Emmons ALS hearing had again been postponed, this time from February
12 to March 19, Approximately two hours|ater, Mr. Lambert replied, telling Mr.
Pikethat he appreciated the information, and that Mr. Emmons had not been working
sincethe reported injury over the New Y ear's holiday weekend. Approximately two
hours later, Mr. Pike responded, saying he was aware of Mr. Ernrnons’ situation, and
that Mr. Emrnons was scheduled for an MRI.

15. On March 5™, Mr. Pike emailed Mr. Lambert saying, "' This past Friday Dick Emmons
left amessagethat his day in court was postponed due to a motion to suppress. From
what | understand, the motion needsto be heard and decided first, beforethe hearing
can proceed, he did not have the new date as of yet. Again, he asked that | email you
this messageto ensurethat you stay informed, and that you have written notification."
Themessage did not make it clear whether this was the actual court hearing or ALS
hearing.

16. On March 13,2007, the Manager of EmployeeRelationsinformed the Department of
Transportationthat Mr. Ernmons’ request for supplemental sick leave had been
denied.

17. On March 16", Mr. Pike emailed Mr. Lambert informing him that the hearing on the
motion to suppress was scheduled for April 5™, but he did not know if the regular
hearingwould continue after, or if another date would be needed. The email did not
indicate whether the hearing was an actual court date or the date of an ALS hearing.

Appeal of Richard Emmons
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18. By letter dated March 16,2007 addressed to Mr. Emmons, the DOT Bureau of
Human Resources advised Mr. Emmonsthat his FMLA |leave would be exhausted as
of March 27,2007, and if he continued to be absent from work and exhausted all his
available leavetime, hewouldrun therisk of losing hismedical and dental benefits.

19. On March 22,2007, Mr. Emmonswrote to Mr. Lambert, requesting aleave of
absence without pay, as his FMLA entitlement would be exhausted on March 27,
2007. Inthe letter, Mr. Emmonswrote, "'l would liketo take aleave of absence
without pay in accordancewith the Personnel Rules and Collective Bargaining
Agreement. Thiswould allow meto continue physical therapy in order to determine
if | will require surgery."

20. Mr. Lambert met with Mr. Emmonson March 26™, the day before Mr. Emmons’
FMLA leave was dueto expire. Mr. Emmons provided a copy of the resultsfrom his
MRI, which had been completed more than amonth earlier. When Mr. Lambert did
not immediately approvethe extended leave, Mr. Emrnonstook back the MRI results
and produced a note from a Pleasant Street Family Medicine physician clearing Mr.
Ernmonsfor return to work, full duty, on March 27,2006.

21. By letter dated March 26,2007, Mr. Lambert advised Mr. Emmonsthat a
predisciplinary meeting had been scheduled for Friday, March 30,2007, at which
timethey would be discussing the reporting of hisarrest for driving while intoxicated,
theloss of hislicense, and hisfailureto report hislossof license. Mr. Emmons
attended the meeting with Mr. Lambert, Mr. Hussey and Mr. Pike.

22. By letter dated April 10,2007, Mr. Lambert informed Mr. Emmonsthat the
Department had decided to dismisshim from hisposition as aresult of the suspension
of hislicense, and hisfailureto provide noticethat hislicense had been suspended.

23. Regardless of the" must read" status of either the motor carrier regulationsor DOT
policies regarding license suspensions, the Appellant’s job specification and
supplemental job description both provide clear notice of the requirement to maintain
avalid CDL. Asan employeeholdingaCDL, it wasMr. Emmons' responsibility to
maintain that license, and provide appropriate notice concerning the suspension of

that license.
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24. AsaDOT employee and Union Steward, Mr. Pike may not be familiar with all the

policiesgoverning the conduct of DOT employees, and he may not be familiar with
federal motor carrier regulations. He appeared to be sufficiently familiar with the
Rules of the Division of Personnel to know that a violation of Per 1002.08 (b) (2)
and/or (3) could result in an employee's immediatedismissal without prior warning.

Rulings of Law

A. 49 CFR 283.33 (Codeof Federa Regulations— Motor Carrier Safety Administration)

requires each employeewho holdsa CDL to notify his/her current employer of any
revocation or suspension of driving privileges, and to make such notification before
theend of the businessday followingthe day the employeereceived the notice of
suspension. WhereasMr. Ernrnons driving privileges were restored for a period of
time and the suspension notice rescinded, the second notice of suspensionissued to
Mr. Emmons on December 15,2006, suspending hislicensefor 171 days effective
January 1,2007 created a separate obligation to providetimely noticeto his
employer.

. Per 1002.08 (b) (2) and (3) providefor the immediate dismissal of an employee

without prior warning for theloss or suspension of alicense or certification or other
form of permissionrequired by the employee's class specificationor supplemental
job description, or for failure to report to the agency theloss, suspension or expiration
of alicense, certification or other form of permission required by the employee's
class specification.

. In accordance with the requirementsof Per 1002.08 (d) and (€), the appointing

authority met with Mr. Emmons and provided him an opportunity to refutethe
evidence supporting a decision to dismiss him from his position. The agency then
provided Mr. Emmons with written notice of the decision to dismiss him, and the

reasonstherefor.
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Decision and Order

Throughout the course of the hearing, the Appellant questioned how and when Mr.
Lambert learned that the Appellant's license had been suspended, arguing that the
Department could not reasonably dismiss the Appellant for failing to provide information
when the Department apparently had obtained the informationonitsown. The Appellant
aso argued that Mr. Lambert failed to advise Mr. Emmons or Mr. Pike that he believed
they had been evasivein their communicationswith him, or that Mr. Lambert had
withdrawn or amended the conditions set forth in the December 12,2006 |etter in which
he told Mr. Ernmonsthat he would continueto serve as Supervisor of Highway Signing
"whileawaitingtria.” The Board did not find any of those argumentsto be persuasive.

The evidencereflectsthat Mr. Lambert actually had very little information about the
statusof the Appellant's license suspension until the Department’'s Human Resources
office provided him with a copy of the Appellant's Driver Record Report, which was
requested by B. Berry of the DOT in mid-March, 2007. The Department clearly had little
choice but to obtaintheinformationon its own when the Appellant failed to provide what
had been requested of him sincethe previousNovember. 1n any event, the Department's
ability to obtain that informationin mid-March did not absolvethe Appellant of his
responsibility to make accurateand timely reportsof hislicense suspension, nor did it
Impose a responsi bility upon the employer to retain Mr. Emmonsin aposition requiring a
CDL when his CDL had been suspended.

Although Mr. Larnbert did not usethe word "'evasive' in hisletter of dismissal, he
certainly had reason to suspect that the Appellant and his representativewere being less
thanforthcoming. He madethat clear in the letter of dismissal when he wrote, ™Y our
actionsin regard to the request for leave of absence are questionable. Y ou knew you
were released to duty, but choseinstead to present evidencecontrary to that fact until you
found out that | would not approve aleave of absence.”

Appeal of Richard Ernmons
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Mr. Lambert indicated in his December 12,2006 letter that Mr. Emmonswould continue
to hold his position as Supervisor of Highway Signing; however, that assurancewas
made with the expectation that Mr. Emmonswould providethe documentationthat Mr.
Lambert had requested in mid-November. Instead of providing those documentshby the
December 18" deadline as discussed in the December 12™ |etter, excuseswere made asto
why Mr. Emmonscould not meet with Mr. Lambert on December 18", and records were
not produced for Mr. Lambert to review. Mr. Emmonswould have been well advisedto
comply with alegitimatedirectivefrom hissupervisor. Inthisinstance, Mr. Lambert's
authority to require production of any documentswas questioned and it was suggested
that he, Mr. Emmons, had aready done morethan thelaw required him to do.

The same day that Mr. Emmons was supposed to submit documentsrelativeto hislicense
suspension, he instead submitted asick leave slip for leavetaken on November 30™ when
he was scheduled to appear in court for hisarraignment. Mr. Emmonstestified that he
did not remember whether or not he went to court that day, and could not recall whether
the eight hours of sick leave he claimed for that day wasfor "acleaning or afilling." He

. also submitted a sick leave slip dated December 18™ to cover an absence on December

1%, again listing “Dentist” as the reason for eight hours of sick leave.

Accordingto Department of Safety records, Mr. Emmons' license wasto be suspended
effective12:01 am. January 4™, Thefollowing day, a request was submittedto put Mr.
Emmons out on FMLA |leave because Mr. Emmons had reportedly slipped and fallen at
his home over the holiday weekend. He proceeded to take FMLA leave for thefollowing
twelveweeks. Giventhe number of coincidences, it isreasonablefor Mr. Lambert to
have questioned the Appellant's request for extended leave, particularly when he
provided, at the same meeting, a clearanceto returnto full duty immediately after
producingthe results of an MRI that seemed to indicate he would be unable to work.

Having carefully considered the evidence and argument offered by the parties, the Board
found that Department's decision to dismissthe Appellant from his positionasa
Supervisor of Highway Signing was lawful, reasonableand just, and was effected in
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accordancewith the Rules of the Division of Personnel. In short, thefacts did not
support the Appellant's assertion that he madetimely or appropriatenotification of his
license suspensionto his Bureau Administrator, or that the dismissal was unjust under the

factsin evidence.
For al the reasons set forth above, the Board voted unanimously to DENY Mr. Emmons’
apped, affirming the Department's decisionto dismissthe Appellant for violation of Per

1002.08 (b) from hisposition as District 6 Supervisor of Highway Signing.
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cc.  KarenHutchins, Director of Personnel, 25 Capitol St., Concord, NH 03301
Michael Reynolds, SEA General Counsdl, State EmployeesAssociation, PO Box
3303, Concord NH 03302-3303
Lynmarie Cusack, Assistant Attorney General, Transportation Bureau,
Department of Justice, 33 Capitol St., Concord, NH 03301
Frances Buczynski, HR Administrator, Department of Transportation, Hazen
Drive, Concord, NH 03301
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