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LAMPRON, J 0 Petition by plaintiff to be relieved of the
requirement that an appeal from a decision of the personnel commission
be filed within thirty days, RSA 541 :60 Also a petition for a writ of
certiorari asking this court to review the action of the personnel
commission which upheld on appeal plaintiff's discharge by the warden
on May 1, 1973, from his postion of correctional officer at the State
prison, The basis of plaintiff's discharge was willful ins ubo r dina tion
for failure to obey a hair-length regulation for correctional officers
as well as for inmates 0

Plaintiff's motion for a rehearing of the c omm is s ion IS de c is ion
upholding his discharge was denied on June 26, 19730 RSA 541: 6
required that plaintiff's appeal to this court be filed within thirty days
thereafter, Plaintiff's brief on his petition for certiorari states that
a search of the law pertaining to pLa.int.iff'!s right to wear his hair in
accordance with his desires was rn ade; jj [I]t was felt by Forrest and
his counsel that the time, expense and burden on this Court in perfecting
an appeal 0 0 0 under RSA 5410 would not be justified and the appeal
period ended, 11 Forty-three days thereafter plaintiff's counsel read a
newspaper report of the decision in Dwen Vo Barry, 336 Fa Supp , 487
(E. DoN. Y. 1971), rev j dan d r e rna nded 9 48 3 F 0 2d 1126 \2d Cir 0 1973),
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a£f'd without opinion, 508 F. 2d 83 (2d C r , 197 pertaining to hair-
grooming regulations of a c police department" Plaintiff thereupon
filed the two petitions before us 0

We turn first to pla inti ff+s petition for a WI' of ce or a r i, It
is clearly established that this court may i sue such a writ to determine
whether a tribunal has acted illegally as matters of di c
authority or observance of the la w , 490:4 [Supp , 1975); State v.
New Hampshire Retail Grocers As sin 0 9 115 NoH 0

348 A. 2d 360, 362 (1975). is -~a~~th-;d a r-e vi e w of facts
as such. Clouti~r v. Milk C£ntrol Board, 92 N.Ho 199, 203, 28
A.2d 554, 557 (1942)0 Certiorari is granted sparing and 0 when
the s ubs ta ni ta I ends of justice require such and or di na r not when
other pr-oc e dur e s are available. Geor~v. Commercial Credit C~,
105 NoH. 269, 197 A. 2d 212, 214 (1964). It is not usually granted when
a party has waived his right of appeal by not filing within the prescribed
time, as was the case here. GaBo Vo Century Broadcastingy 114 NoHo
810, 812, 330 A. 2d 780, 781 (1974); ~ashua v. Public Utilities Commission,
101 NoH. 503, 506-07, 148 Ao2d 277, 279-80 (1959),

The uncertainty of the state of the law pertaining to plaintiff's
constitutional right to 'hear his hair as he pleased was the rno ti ng
cause of plaintiff's waiver of his right to appeal under RSA 541 :6. A
probable change of that law in plaintiff's favor is what caused the filing
of the two motions before us, The interference w th is s uppos e d con-
stitutional right by the prison warden upheld by the de c is i of the personnel
commission was the most c on vi nc argume presented by the plaintiff
in favor of his motions,

However, on .April 5, 1976, the case of Dwen Ii: Barry .~~
relied on the plaintiff was reversed by the United Supreme Court
in Kelley v, Johnson, UvS; , 44 UoSoLo We' 4469 {4/5/76)o
Consequently, we hold that absent the basi on which the plaintiff's
petition might have been grante his petition for a writ of certiorari is
denied. The r e is no s pr ovi s ion allow a late filing of an appeal
under RSA ch , 5410 We need not dec de if this c ne ve r the le s s has
jurisdiction to a Il ow the late appeal requested s pe as we
find no basis under the circumstance which would a late appeal.
Plaintiff IS petition seeking this relief is also denied"

Petitions denie

All concurred,
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THE STATE OF NEW HAMPSHIRE

In Case No. s .., .f7..1.2 ~.'!~§?~.§ r.9.':.~:c~.~Y.: ~.~~.~.e. l?e.':.~.o.l1.~.e.~c.().~

the court UPon ·.. ·· lIP..+..iJ .J.Q., lnii made the foDow;nl

SUPREME COURT

Petitions denied.
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