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The Personnel Appeals Board (McNicholas, Cushman and Scot t )  met on 
Wednesday, September 13, 1989, t o  consider the appeal of Elaine Fugere. The 
appellant, M s .  Fugere, was represented by Attorney Jon Meyer. Assistant 
Attorney General Robert Dunn, Jr., represented the State.  

Appellant was an Associate Professor i n  the Dental Auxiliaries Program, a 
pa r t  of the New Hampshire Technical I n s t i t u t e  ("NHTI"). She was hired by NHTI 
i n  1981, and was promoted several  times. She was promoted t o  Associate 
Professor i n  1985. 

:, J A. I n i t i a l  termination. 

The promotion put Appellant i n  a higher sa la ry  grade, thereby making her 
e l i g i b l e  f o r  salary increases. On July 13, 1987, D r .  David Larrabee, 
President of NHTI, gave Appellant a writ ten letter of warning and not i f ied 
Appellant that  she would not receive an annual salary increment f o r  which she 
would have been e l ig ib l e  i n  August, 1987. Appellant appealed t h a t  denial .  

On March 31, 1988, Arthur Harris, Dean of Academic Affairs f o r  NHTI, gave 
Appellant "not i f icat ion of an i n t e n t  not t o  award an increment increasen.  He, 
a l s o  informed Appellant that ,  "according t o  the  requirements of t h i s  sect ion 
[Per 304.04(a)], I sha l l  recommend t h a t  you be discharged a s  of August 21, 
1988". Appellant appealed t h i s  not i f icat ion,  and l a t e r  appealed the resu l t ing  
termination. 

After a hearing, the Board, by order dated May 22, 1989, re insta ted 
Appellant, because it ruled that  an Appointing Authority may not terminate an 
employee under the rules re la t ing  t o  annual increments, but must use the r u l e s  
re la t ing  t o  discipl ine.  The Board denied Appellant back-pay from the date of 
her termination through March 8, 1989. Following a Motion for  
Reconsideration, however, the Board on June 26, 1989, ordered Appellant 
"reinstated without loss  of pay". - See RSA 21-I:58:I. 



B. Second termination. 

Following the May 22 order for  reinstatement, NHTI sent Appellant notice 
of her teaching assignment. See Affidavit Exhibit I3 (May 25 l e t t e r ,  Larrabee 
t o  Fugere). That schedule i n x d e d  three days per week of dental assis t ing 
work, and two days per week of dental hygiene work. Upon receiving the 
schedule, Appellant told NHTI that  she had very serious reservations about 
performing her scheduled duties. 

I n  order t o  understand the objections raised by Appellant, it is necessary 
t o  understand the programs a t  NHTI. NHTI offers  a two-year program i n  dental 
hygiene leading t o  an associate's degree, and a one-year program i n  dental 
assis t ing leading t o  a cer t i f ica te .  NHTI apparently now offers  a three-year 
dental hygiene program, as well. While some subject matter w i l l  necessarily 
overlap, students from the two programs do not seem i t  mix i n  the same class.  

A dental hygienist has direct patient care, primarily involving oral  
prophylaxis. A dental assistant w i l l  typically a s s i s t  a dent is t  by keeping 
the instruments s t e r i l e ,  and providing assistance i n  what i s  known as 
"four-handed dent is t ryu,  handing the dentist  required Tnstruments, keeping a 
"dry f ield"  i n  the patient 's  mouth, and adjusting the l i g h t  a t  the work area. 
Although both can have some involvement w i t h  similar jobs, such as  x-rays and 
sealants, there is apparently l i t t l e  practical overlap i n  responsibili ty.  
Dental assis tants  do not have to  maintain any licensing, but dental hygienists 
must register biennially w i t h  the State. A dental hygienist typically earns a 
good deal more than a dental assis tant .  

1' ' 
\ Until 1986, the two programs a t  NHTI were substantially separate. I n  

1986, the faculty were placed i n  the newly created dental auxi l iar ies  
department. The student body, however, remained separate. Nevertheless, even 
prior to  the merging, faculty w i t h i n  one program would occasionally teach i n  
courses l i s ted  i n  the other program. 

Appellant was i n i t i a l l y  hired as a member of the dental assis t ing 
program. Although she was trained as a dental hygienist (NHTI '781, Appellant 
had l i t t l e  or no practical o r  academic experience i n  dental hygiene since 
shortly a f te r  joining the faculty i n  1981. Nevertheless, Appellant maintained 
her New Hampshire cer t i f icat ion as  a dental hygienist, representing t o  the 
State  i n  1988 application for renewal that she was actively engaged i n  the 
practice of dental hygiene. 

A t  the time of her second termination, Appellant was referred t o  as an 
Associate Professor of Dental Auxiliaries. Up u n t i l  the merger of the two 
departments, and apparently for a time a f t e r  the merger, Appellant was 
referred to  as an Associate Professor of Dental Assisting. The Board attaches 
no significance t o  t h i s  carry-over terminology from past practice. 

Appellant feared that she would not be capable of adequately performing 
the dental hygiene component of her teaching assignment. She expressed her 
concerns t o  NHTI s taff  a t  her f i r s t  day back, June 2. She asked for  a 
refresher course i n  dental hygiene procedures, or i n  the al ternat ive a leave 



of absence. Instead, she was of fered the services o f  Department Head Carolyn 
Hartnet t  and D i v i s i on  Chair Cheryl Dorfman, who would ''be working w i t h  you and ' ' w i l l  be able t o  update you on c l i n i c a l  i n s t r u c t i o n  procedures". 
Inter-Department [ s i c ]  Communication, Hartnet t  t o  Fugere, June 2, 1989. 

Appellant's f i r s t  day o f  teaching i n  the denta l  hygiene c l i n i c ,  Tuesday, 
June 6, apparently d i d  not  go wel l .  Appellant decl ined t o  perform her 
teaching assignment and was given a non-teaching assignment t o  occupy her 
time. The fo l lowing day, June 7, Dean 'Harr is sent Appellant a s t rong ly  worded 
l e t t e r  warning her t ha t  her reluctance t o  perform her du t ies  could no t  be 
tolerated. 

June 7 a lso saw the f i l i n g  o f  a Motion f o r  Contempt by Appellant w i t h  the 
Board. I n  t ha t  Motion, Appellant claimed t ha t  her teaching.assignment 
v io la ted  the Boards's reinstatement order o f  May 22. 

On her second scheduled day o f  teaching i n  the dental  hygiene c l i n i c ,  
Thursday, June 8, Appellant ca l l ed  i n  sick. On the same day, NHTI received a 
l e t t e r  from Appellant 's attorney, dated June 5, i n  which he s ta tes  t h a t  he had 
advised Appellant " to  perform a l l  her other r espons ib i l i t i e s  but  not  t o  
perform supervision o f  dental  hygiene students1'. Given these mixed s ignals,  
NHTI was skep t i ca l  o f  the genuineness o f  Appellant 's claimed i l l n e s s .  See - 
l e t t e r ,  Harr is  t o  Fugere, June 8, 1989. 

Wednesday, June 7, turned out  t o  be Appellant 's l a s t  day o f  work a t  NHTI. 
Appellant d i d  not  show up f o r  work on the next fou r  work days: June 8, 9, 12 

/- and 13. On Wednesday, June 14, Dr. Larrabee sent a l e t t e r  t o  Appellant 
\ 

', , 
no t i f y i ng  her t h a t  she had exhausted her s i ck  leave, and t h a t  she should be 
back a t  work by Monday, June 19 o r  face termination. 

Appellant d i d  not  r e tu rn  t o  work. On June 22, Dr .  Larrabee gave Appellant 
a l e t t e r  o f  warning f o r  being absent without leave beginning June 9. Dr. 
Larrabee issued a second l e t t e r  o f  warning on June 23 f o r  the same offense. 
On June 26, Dr .  Larrabee issued a t h i r d  and f i n a l  l e t t e r  o f  warning and no t i ce  
o f  termination f o r  being absent without approve leave. 

C. Analvsis. 

1. Propr iety o f  teaching assignment. 

The Board t r ea t s  the Motion f o r  Contempt as ra i s i ng  subs tan t ia l l y  the same 
issue presented i n i t i a l l y  by the Appeal: whether NHTI acted proper ly i n  
assigning Appellant t o  a schedule which included two days i n  the denta l  
hygiene program. For the reasons stated below, the Board f i nds  nothing 
improper w i th  the assignment. 

Qu i te  a l o t  was made about whether NHTI knew o r  should have known the 
Appellant was unqual i f ied t o  perform her job assignment. NHTI po in ts  t o  
Appellant's State c e r t i f i c a t i o n  and her p r i o r  t r a i n i n g  plans. Appellant 
po in ts  out t ha t  she had requested an opportunity t o  r e f i ne  her s k i l l s  i n  the 
past but was denied. Based on the evidence presented a t  the hearing, the 
Board f inds  no bad f a i t h  on the pa r t  o f  NHTI i n  g i v i ng  Appellant her 

p assignment o r  i n s i s t i n g  t ha t  she perform her dut ies.  
(, / I  



A p p e l l a n t ' s  replacement  was u n f o r t u n a t e l y  on ly  q u a l i f i e d  t o  perform I- ' t e a c h i n g  ass ignments  i n  t h e  d e n t a l  a s s i s t i n g  program. Th is  l e f t  NHTI w i t h  few 
o p t i o n s .  The Board f i n d s  t h a t  NHTI c o u l d  n o t  r easonab ly  have known t h a t  
Appe l lan t  would r e a c t  s o  n e g a t i v e l y  t o  h e r  ass ignment .  The Board f u r t h e r  
f i n d s  t h a t  NHTI a c t e d  reasonab ly ,  g iven  t h e  s h o r t  p e r i o d  of time between t h e  
Board 's  May 22 d e c i s i o n  t o  r e i n s t a t e  Appe l lan t  and t h e  beg inn ing  o f  t h e  summer 
term. 

2. I s s u e  of s i c k  l e a v e  

Appe l lan t  a rgues  t h a t  p roper  r e i n s t a t e m e n t  of h e r  l e a v e  under  t h e  terms of  
t h e  B o a r d ' s  June 26 o r d e r  would have provided f o r  p a i d  s i c k  l e a v e  t o  c o v e r  a t  
l e a s t  a p o r t i o n  o f  h e r  absence  d u r i n g  t h e  p e r i o d  o f  June 8, 1989  and September 
13, 1989, t h e  d a t e  of h e r  hear ing  b e f o r e  t h i s  Board. She f u r t h e r  a r g u e s  t h a t  
s h e  c o u l d  have been g r a n t e d  a l e a v e  o f  absence  wi thou t  pay once  such  
r e i n s t a t e d  l e a v e  had been exhaus ted .  

Appe l lan t  must  hold  a f i n e  l i n e  o f  argument. Appel lant  h e r s e l f  t e s t i f i e d  
t h a t  s h e  would n o t  have been a b l e  t o  r e t u r n  t o  work u n t i l  f a i r l y  s h o r t l y  
b e f o r e  t h e  d a t e  o f  t h e  h e a r i n g ,  September 1 3 t h .  Appel lant  p r e s e n t e d  no 
ev idence  t h a t  s h e  would have been a b l e  t o  r e t u r n  t o  work, and perform h e r  
d u t i e s  p r i o r  t o  t h a t  hear ing .  Moreover, i f  Appe l lan t  would have been a b l e  t o  
r e t u r n  t o  work wi th in  t h e  limits of  h e r  s i c k  l e a v e ,  it c a s t s  d o u b t  on t h e  
r e a s o n a b l e n e s s  of h e r  a c t i o n s  i n  r e f u s i n g  t o  do s o  a t  t h e  beginning.  

Article 11.1. of t h e  C o l l e c t i v e  Barga in ing  Agreement ( J u l y  1, 1987 t h r o u g h  
June 30,  1989) p rov ides  i n  p e r t i n e n t  p a r t ,  "The purpose of s i c k  l e a v e  i s  t o  
a f f o r d  employees p r o t e c t i o n  a g a i n s t  l o s t  income from absences  due t o  i l l n e s s  
o r  i n j u r y  ... and i s  i n t e n d e d  t o  be used on ly  f o r  t h e  purposes  set f o r t h  
herein . . ."  The Agreement, Article 11.4., f u r t h e r  p rov ides  t h a t ,  "An employee 
may be r e q u i r e d  by t h e  Employer t o  f u r n i s h  t h e  Employer wi th  a c e r t i f i c a t e  
from t h e  a t t e n d i n g  p h y s i c i a n  o r  o t h e r  l i c e n s e d  h e a l t h  c a r e  p r a c t i t i o n e r  when, 
f o r  r e a s o n a b l e  cause ,  t h e  Employer b e l i e v e s  t h a t  t h e  employee's  u s e  of s i c k  
l e a v e  does  n o t  conform t o  t h e  r e a s o n s  and requ i rements  f o r  s i c k  l e a v e  u s e  set 
f o r t h  i n  t h i s  Agreement. Such c e r t i f i c a t e  s h a l l  c o n t a i n  a s t a t e m e n t  t h a t  i n  
t h e  p r a c t i o n e r l s  p r o f e s s i o n a l  judgment s i c k  l e a v e  is  necessa ry  ...I1 

The r e c o r d  of t h i s  m a t t e r  b e f o r e  t h e  Board p r o v i d e s  ample ev idence  t o  
s u p p o r t  a f i n d i n g  t h a t  NHTI ques t ioned  t h e  l e g i t i m a c y  of  A p p e l l a n t ' s  absence  
from work, and was t h e r e f o r e  well w i t h i n  i ts  r i g h t  t o  r e q u i r e  Appe l lan t  t o  
produce c e r t i f i c a t i o n  by a l i c e n s e d  h e a l t h  c a r e  p r a c t i t i o n e r  t h a t  h e r  l e a v e  
conformed t o  t h e  u s e s  set f o r t h  i n  t h e  Agreement. Whether o r  n o t  Appe l lan t  
had acc rued  s i c k  l e a v e  a v a i l a b l e  t o  h e r  a t  t h a t  time is i r r e l e v a n t  t o  t h e  
q u e s t i o n  o f  t h e  l e g i t i m a c y  of h e r  absence.  

Having been r e i n s t a t e d  p e r  t h e  Board ' s  May 22, 1989 Order ,  Appe l lan t  was 
a s s i g n e d  a t e a c h i n g  schedu le  which s h e  found o b j e c t i o n a b l e .  By l e t t e r  d a t e d  
June 5 t h ,  addressed t o  NHTI P r e s i d e n t  Lar rabee ,  Appe l lan t t  s a t t o r n e y  informed 
NHTI t h a t  he be l i eved  h e r  "assignment o f  s u p e r v i s i o n  i n  t h e  d e n t a l  hygine 
program [was] n o t  i n  conformity  w i t h  t h e  Board ' s  o r d e r  and unaccep tab le  t o  
[ h i s ]  c l i e n t .  Accordingly,  [he had1 a d v i s e d  her t o  perform a l l  h e r  o t h e r  

,,-i r e s p o n s i b i l i t i e s  bu t  n o t  t o  perform s u p e r v i s i o n  o f  d e n t a l  hygiene s tudents1 ' .  
'\ ' 
--1 



Appellant reported to  work i n  the dental hygiene c l in i c  on June 6th, but 
refused to  undertake the supervisory duties involving dental hygiene students 
t o  which she was assigned. She was then notified by l e t t e r  dated June 7, 
1989, that  fa i lure  t o  assume her assigned duties would resul t  i n  h i s  
uCrecommendation for ]  disciplinary action as outlined i n  the S ta t e  of New 
Hampshire Rules of the Department of Personnel Section 308.03 and/or 308.04.11 
He concluded, "I sha l l  expect that  you w i l l  report t o  the dental c l in i c  on 
Thursday, June 8, 1989, by 8:00 a.m. prepared and willing to  accept the 
assignment as given t o  you". The following day, June 8, Appellant called i n  
sick. 

On June 8, 1989, NHTI Dean A r t h u r  Harris wrote t o  Appellant s ta t ing ,  "I 
was disturbed to  learn that  you called the Ins t i tu t e  th i s  morning to  inform u s  
t ha t  you would be absent from your responsibi l i t ies  because of i l lness .  Later 
t h i s  morning, we received a t  the Ins t i tu te ,  a l e t t e r  from your attorney 
indicating that  he had advised you not to  accept the teaching responsibi l i t ies  
i n  the Dental Hygiene Clinis. As a resu l t  of these two events, I can only 
wonder about the val idi ty  of the i l lness .  Therefore, pursuant t o  the current 
Collective Bargaining Agreement ... I am requiring you to  furnish the Ins t i tu t e  
w i t h  a ce r t i f i ca t e  from an attending physician s ta t ing  that  i n  the 
pract i t ioner 's  professional judgment, the sick leave was necessary. T h i s  
ce r t i f i ca t e  from your physician must  be submitted no l a t e r  than 4:00 p.m. on 
Friday, June 16, 1989. 

Appellant did not comply w i t h  Dean Harris' d irect ive t o  provide 
cer t i f ica t ion  from an attending physician by the date specified. It was not 
u n t i l  receipt of a l e t t e r  dated June 26, that  Appellant's attorney forwarded a 

1'- l e t t e r  dated June 20, from an emergency services cl inician a t  the blanchester 
\- ' Mental Health Center who treated Appellant for  emotional d is t ress  and 

exhaustion. The cl inician "recommended that  [Appellant ] be excused from 
working for  an undetermined period of time1'. Even i f  that  l e t t e r  had been 
received a t  the beginning of Appellant's absence, however, it would have been 
insuff icient  for  a number of reasons. F i r s t ,  the l e t t e r  was not from an 
attending physician as required by Per 307.04(k). Indeed, no evidence was 
presented that  Appellant was under the care of a physician, e i ther  a t  the time 
of her i n i t i a l  v i s i t  t o  the Center or a t  anytime thereafter.  

Second, the l e t t e r  does not s t a t e  even the c l in ic ian ' s  opinion that  
Appellant continued t o  be unable t o  return to  work, as of the date of the 
l e t t e r ,  or that  "extended leave i s  necessaryu as  required by Per 307.04(k). 
While the Board does not doubt the seriousness of the c r i s i s  fo r  Appellant on 
June 9, Appellant should have presented both NHTI and the Board w i t h  more 
compelling evidence that  her i l l ness  extended through the date of termination. 

Finally, there i s  no evidence i n  the record tha t  Appellant even attempted 
to  provide timely cer t i f ica t ion  that  her i n i t i a l  or continued absence was due 
to  i l lness .  While Appellant contends "that she made diligent e f fo r t s  t o  
secure a medical cer t i f ica te" ,  the record provides no evidence t o  support tha t  
assertion. Given the physical symptoms described by Appellant, it i s  
reasonable to  believe tha t  any licensed health care practioner could have 
examined her and found her unable to  perform her dut ies  i f  that  had been the 
case. Appellant had ample opportunity t o  visit any other licensed health care 

,.-, practioner and secure cer t i f ica t ion  of her i l l ness ,  since no requirement was 
i 1 
'\.. /' 



made by NHTI t ha t  she provide documentation from the Manchester Mental Heal th 
f \, Center. Accordingly, the Board f i n d s  t h a t  NHTI acted reasonably i n  r equ i r i ng  

Appellant t o  o f f e r  some j u s t i f i c a t i o n  f o r  her absence, and when she produced 
none t r ea t i ng  her as absent wi thout  approved leave. See Per 307.04(0). - 

D. Ruling on Requests. 

1. A ~ o e l l a n t ' s  reauests. 

The Board grants the fo l l ow ing  requests f o r  f i nd ings  of f a c t :  2, 3, 4, 6, 
7, 8, 9, 11, 14, 15, 16, 17, 18, 20, 21, 24, 25, 26, 37, and 38. The 
remaining requests f o r  f i n d i n g  o f  f a c t  are e i t h e r  denied i n  whole, denied i n  
part ,  o r  dea l t  w i t h  i n  the opinion. The Board denies a l l  the requests f o r  
r u l i ngs  o f  law. 

2. Sta te 's  requests. 

The Board grants the fo l l ow ing  requests f o r  f i nd ings  o f  f a c t :  1-17, 
20-35. With respect t o  requests 18 and 19, the Board grants the so much o f  
each o f  them as fo l lows the comma, but  denies the res t .  The Board grants a l l  
the requests f o r  r u l i n g s  o f  law. 

The Personnel Appeals Board 

cNi"cho1as , Chairman 

Peter C. Scot t  

cc: V i r g i n i a  A. Vogel, D i rec to r  
Robert Dunn, Assistant Attorney General 
Jon Meyer, Esquire 
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Response t o  Appellant's Motion t o  Reconsider 
and Appellee's Objection t o  Motion fo r  Reconsideration 

March 15, 1990 

The New Hampshire Personnel Appeals Board (McNicholas, Cushman and Johnson) 
met on Wednesday,   arch 14, 1990, t o  review the Motion t o  Reconsider and 
Affidavit  of Jon Meyer f i l e d  with the Board on January 22, 1990,in the 
above-captioned matter. The Board also reviewed the S t a t e ' s  Objection t o  
Motion for  Reconsideration f i l e d  with the Board on February 1, 1990. 

Appellant presents f o r  the Board's review twelve reasons f o r  the  requested 
reconsideration, and asks tha t  the Board schedule a hearing on the motion, 
order NHTI t o  produce a l l  records re la t ive  t o  Appellant's accrued s i c k  leave, 
reverse its decision of January 2, 1990, and order Appellant's reinstatement. 

The State,  in i ts Objection, argues t h a t  the Board's detai led findings of f a c t  
and rulings of law were reasonably and lawfully made, and supported by the 
evidence. The S ta te  fur ther  objects  t o  the motion on the grounds tha t  
Appellant has already had ample opportunity t o  present her arguments, both 
through a lengthy hearing and extensive pleadings f i l e d  with the Board. 

Appellant has raised no arguments which were not addressed i n  the Board's 
order of January 2, 1990, nor has Appellant provided su f f i c i en t  basis fo r  
fur ther  hearing. Additionally, Appellant has offered no new evidence which 
could not have been presented i n  the hearing o r  pleadings. 

I n  her Motion and attached A££ idavi t  of Jon Meyer, Appellant asks  the Board t o  
reconsider and reverse i ts  findings on the issue of sick leave. Specifically,  
Appellant argues that  she made a d i l igen t  e f f o r t  t o  secure adequate 
ce r t i f i ca t ion  tha t  her use of s ick leave was legitimate, and was within the 
purpose defined by the Collective Bargaining Agreement. Attorney Meyer s t a t e s  
i n  par t ,  "On June 9, 1989, I received a phone c a l l  from Cher Mason, a nurse 
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and emergency technician a t  the Greater Manchester Mental Health Center, who 
s ta ted tha t  she was i n  the process of interviewing Elaine Fugere who was i n  a 
condition of medical crisis and was not able t o  return t o  work. She advised 
against Elaine having any contact with NHTI. I asked her a t  tha t  time t o  
provide a l e t t e r  s t a t i ng  her unavai labi l i ty  f o r  work to  be submitted t o  NHTI." 

The record demonstrates tha t  Appellant f a i l e d  t o  provide the required 
ce r t i f i ca t ion  t o  the school, even though she and her attorney were f u l l y  
cognizant of the inevitable consequences. In regard t o  the approximately 
three weeks which elapsed between Appellant's v i s i t  t o  Manchester Mental 
Health Center and the date of her notice of termination, the record contains 
no evidence of attempts by the appellant, her attorney, o r  any licensed heal th  
care  pract i t ioner  t o  notify the Technical I n s t i t u t e  tha t  M s .  Fugere was 
unavailable f o r  work because of i l lness .  The record a l so  contains no evidence 
of any attempts t o  apprise the In s t i t u t e  of any d i f f i cu l ty  M s .  Fugere might 
have been having in  securing the required documentation. 

The Board answers Appellant's Motion, a s  presented and numbered, a s  follows: 
/7 

$'\. ./ 
1. The c l ea r  preponderance of the evidence points t o  NHTI's legi t imate  need 

t o  s t a f f  cer ta in  educational curricula,  and that  the employee who was 
hired t o  replace M s .  Fugere i n  the dental  ass i s t ing  curriculum, a f t e r  
Appellant's i n i t i a l  termination, did not possess a l icense a s  a dental  
hygienist, and could not therefore have been assigned t o  the  dental  
hygiene curriculum a f t e r  M s .  Fugere's reinstatement. Therefore, the Board 
reaffirms its finding t h a t  NHTI acted reasonably i n  assigning M s .  Fugere, 
who held an active l icense a s  a dental  hygienist t o  the appropriate 
program. (See - Board order, APPEAL OF ELAINE FUGERE, 89-T-17, January 2, 
1989, p.4.) 

Additionally, contrary the Appellant's assert ion,  while NHTI did not grant  
her request for  a "refresher course", it did offer  her on-site supervision 
and guidance, fur ther  supporting the Board's conclusion t h a t  the I n s t i t u t e  
acted reasonably i n  its choice of assignment. (See - Board order, APPEAL OF 
ELAINE FUGERE, 89-T-17, January 2, 1989, p.3.) 
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2., 3 .  Appellant, when re insta ted,  was returned t o  a posit ion of Professor. 
She was given assignments i n  the dental  hygiene curriculum, being deemed 
qual i f ied by v i r tue  of her education and her possession of a current 
l i cense  a s  an act ive  dental  hygienist.  (See - Board order, APPEAL OF ELAINE 
FUGERE, 89-T-17, January 2 ,  1989, p.2, 3 .  ) 

4., 5. Appellant 's notice of termination was provided i n  a th i rd  l e t t e r  of 
warning f o r  absenteeism without approved leave. Available leave and 
approved leave are  not synonymous. 

The adequacy of and requirement f o r  a medical c e r t i f i c a t e  were both raised 
when the I n s t i t u t e  noted, " I  was disturbed t o  l ea rn  tha t  you cal led the 
I n s t i t u t e  t h i s  morning t o  inform u s  t h a t  you would be absent from your 
respons ib i l i t i es  because of i l l ne s s .  Later t h i s  morning, we received a t  
the I n s t i t u t e ,  a letter from your at torney indicating t h a t  he had advised 
you not t o  accept the teaching respons ib i l i t i es  i n  the Dental Hygiene 
Clinic.  A s  a r e su l t  of these two events, I can only wonder about the  
va l id i ty  of the i l lness . "  The letter then went on t o  c i t e  those 
provisions of the Collective Bargaining Agreement which authorized t he  
I n s t i t u t e  t o  require ce r t i f i c a t i on  f o r  the absence due t o  i l l ne s s ,  and the 
requirement tha t  it be submitted no l a t e r  than 4:00 p.m. on Friday, June 
16, 1989. (See - NHTI l e t t e r  of Harris  t o  Fugere, June 8 ,  1989) 

6. Although Appellant argues t h a t  the  Board erred a s  a matter of law i n  
requiring tha t  she furnish a letter from her at tending physician, the 
Board's order c lear ly  s t a t e s  t h a t  it held Appellant accountable f o r  
provision of a c e r t i f i c a t e  from "a  physician o r  other licensed health care 
pract i t ioner" .  (See - Board order, APPEAL OF ELAINE FUGERE, 89-T-17, 
January 2 ,  1989, p.4.) The record reflects tha t  Appellant provided no 
c e r t i f i c a t i o n  of any kind u n t i l  a f t e r  her termination f o r  absenteeism 
without approved leave. 

7 .  The I n s t i t u t e  was authorized under the  provisions of Ar t ic le  11.4 t o  
require ce r t i f i c a t i on  f o r  Appellant 's absence. "An employee may be 
required by the Employer t o  furnish the Employer with a c e r t i f i c a t e  from 
the attending physician o r  other licensed health care  p rac t i t ioner  when, 
f o r  reasonable cause, the  Employer believes the  employee's use of s i c k  
leave does not conform t o  the  reasons and requirements fo r  s i c k  leave set 
for th  i n  this Agreement. Such c e r t i f i c a t e  s h a l l  contain a statement t h a t  
i n  the  prac t i t ioner ' s  professional judgment sick leave is necessary." 
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Having received not ice  from Appellant's at torney t h a t  he had advised her 
not t o  accept any assignments i n  the dental  hygiene curriculum on the same 
date  t h a t  Appellant cal led in  s i c k ,  the I n s t i t u t e  cer ta in ly  had 
"reasonable cause" t o  believe the employee's use of s i c k  leave did not 
conform t o  the uses set for th  i n  the Collective Bargaining Agreement. 

The Board notes tha t  the Agreement provides spec i f ica l ly  tha t  the 
c e r t i f i c a t e  must s t a t e  t ha t  use of s i c k  leave is necessary, not t h a t  it 
was - necessary. Theref ore, the Board conc luded~both  reasonably and 
lawfully, tha t  the  ce r t i f i ca t ion  may be required p r io r  t o  the  conclusion 
of the requested leave, or the employee's re turn t o  work. 

8. The Board's decision t o  uphold the termination of Elaine Fugere did not 
turn upon the adequacy of Cher Mason's assessment of Appellant's emotional 
s t a t e .  Nor did it turn  solely  upon M s .  Mason's statement t h a t  " i t  is 
recommended that  she be excused f o r  an undetermined period of time". The 
Board's decision rested upon Appellant's f a i l u r e  t o  provide adequate and 
timely cer t i f ica t ion ,  i n  compliance with Per 307.04(k) and CBA Article 
11.4, t h a t  her request f o r  sick leave was legi t imate  and t h a t  she should 

n not be discharged f o r  absenteeism without approved leave. 

(.d' 9. Appellant argues t h a t  she was not properly warned of the spec i f i c  nature 
of the offense or the corrective action required t o  avoid addit ional 
discipl ine,  up t o  and including termination. On the  contrary, NHTI's 
letter of June 22, 1989 spec i f ica l ly  cites absenteeism without approved 
leave. The obvious corrective act ion would be t o  return t o  work, o r  t o  
secure approved leave. That l e t t e r  a l s o  explains t ha t  "Unless immediate 
corrective action on your par t  is taken, you s h a l l  be subject  t o  
addit ional discipl inary action which w i l l  r e su l t  i n  your termination from 
employment." Nearly ident ical  language is found i n  NHTI's second and 
third  l e t t e r s  of warning t o  M s .  Fugere. 

10. Again, Appellant argues t ha t  the Board erred a s  a matter of law i n  
upholding the termination premised upon absenteeism. The Board can only 
r e i t e r a t e  tha t  the termination was not f o r  absenteeism, but spec i f ica l ly  
for  absenteeism without approved leave. (See - Board order, APPEAL OF 
ELAINE FUGERE, 89-T-17, January 2, 1989, p.4-7.) 

11. Appellant argues t ha t  NHTI violated Per 308.03 by terminating her on June 
19, 1989, pr ior  t o  sending her warnings dated June 22 and June 23.  The 
record indicates tha t  Appellant was discharged June 26, 1989, upon 
issuance of a t h i r d  and f i n a l  letter of warning f o r  absenteeism without 
approved leave. 
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12. Appellant again argues t h a t  the Board erred i n  interpret ing Per 307.04 t o  
require the f i l i n g  of an application fo r  use of s i c k  leave pr ior  t o  the 
employee's return t o  work. That was not the case, a s  the  Board notes i n  
its order of January 2,  1990, and a s  has been addressed i n  t h i s  order, 
paragraphs 4 - 8. 

Based upon the foregoing, and i n  careful  consideration of a l l  t he  evidence, 
testimony, and pleadings by the par t ies ,  the Board voted unanimously t o  deny 
Appellant's motion, affirming its decision of January 2 ,  1990. 

THE PERSONNEL APPEALS BOARD 

cc: Jon Meyer , Esq. 
Bakus, Meyer and Solomon 

Robert E. Dunn, Jr., Assistant Attorney General 
Civ i l  Bureau 

Virginia A. Vogel 
Director of Personnel 

Sarah Hopley, Human Resource Coordinator 
New Hampshire Technical I n s t i t u t e  


