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By l e t t e r  d a t e d  December 1 6 ,  1991,  SEA Genera l  Counsel Michael  C. Reynolds 
submi t t ed  a Motion f o r  R e c o n s i d e r a t i o n  o f  t h e  Board 's  November 25, 1 3 9 1  
d e c i s i o n  i n  t h e  above- captioned a p p e a l ,  a r g u i n g  t h e  f o l l o w i n g :  

1. The Board should  have g iven  more c o n s i d e r a t i o n  t o  t h e  f a c t  t h a t  p h y s i c a l  
l i m i t a t i o n s  s u f f e r e d  by t h e  a p p e l l a n t  were caused by h i s  s e r v i c e  t o  t h e  
S t a t e .  

2. Mr. George was f o r c e d  by h i s  s u p e r v i s o r  t o  r e t u r n  t o  work p r e m a t u r e l y  
f o l l o w i n g  knee s u r g e r y ,  and was t o l d  t o  r e t u r n  u n r e s t r i c t e d  o r  be  f i r e d .  

3. C r a i g  Richards  i s  n o t  t h e  a p p o i n t i n g  a u t h o r i t y .  

4. Mr. George 's  work h i s t o r y  was b e t t e r  t h a n  t h a t  d e s c r i b e d  by New Hampshire 
H o s p i t a l .  

5. L a t e n e s s  was a c o n t r i b u t i n g  f a c t o r  i n  Mr. George's  t e r m i n a t i o n ,  and s i n c e  
t h i s  c h a r g e  was n o t  l i s t e d  i n  t h e  l e t t e r  of  t e r m i n a t i o n ,  t h e  t e r m i n a t i o n  
must be deemed i n v a l i d .  

6.  Mr. George had "passed'q a ' ' p roba t ionary  per iod"  and had a r e a s o n a b l e  
e x p e c t a t i o n  of c o n t i n u e d  employment. 

At torney Maloney f i l e d  New Hampshire H o s p i t a l ' s  Objec t ion  t o  t h e  a p p e l l a n t ' s  
Motion by l e t t e r  d a t e d  December 20,  1991. Having c o n s i d e r e d  bo th  t h e  Motion 
and O b j e c t i o n  i n  c o n j u n c t i o n  w i t h  t h e  Board ' s  November 25,  1 9 9 1  d e c i s i o n  i n  
t h i s  m a t t e r ,  t h e  Board vo ted  unanimously t o  deny t h e  Motion f o r  
Recons ide ra t ion .  

The Board had no t  found t h a t  t h e  a p p e l l a n t  was unable  t o  perform h i s  d u t i e s  
because  of  any p h y s i c a l  l i m i t a t i o n s .  T h e r e f o r e ,  any argument c o n c e r n i n g  how 
t h e  a p p e l l a n t  may have developed such  l i m i t a t i o n s  h a s  no b e a r i n g  on t h e  
i n s t a n t  a p p e a l .  
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A s  noted i n  New Hampshire Hospital 's  objection t o  the appellant 's  Motion for  
Reconsideration, Mr. George ' s claim tha t  h i s  work performance was "not nearly 
a s  badw a s  described by New Hampshire Hospital is unsupported by the record. 
On a l l  the evidence, the Board found tha t  the appellant 's  performance, which 
was i n i t i a l l y  sat isfactory,  deteriorated.  The Board further found t h a t  the 
appellant was counselled and warned repeatedly tha t  f a i l u r e  t o  improve h is  
performance would r e su l t  in  h i s  discharge from employment. Accordingly, h i s  
claim to  having had a "reasonable expectation of continued employment" is 
without merit.  

Per 308.03(4)e.provides the following: "Employees who receive 2 wri t ten 
warnings fo r  the same offense may be discharged by receipt  of a f i n a l  wri t ten 
notice of subsequent violat ion f o r  t h a t  offense. Employees who receive 4 
writ ten warnings fo r  various offenses may be discharged upon receipt  of a 5th 
written warning for  any type of offense." Inasmud? a s  Mr. George was 
discharged by receipt  of a f i n a l  writ ten warning f o r  unsatisfactory work, the 
appointing authority was under no obligation t o  refer  t o  la teness  i n  e f fec t ing  
h i s  discharge. 

i ', 1 A s  noted i n  New Hampshire Hospital 's  Objection, the issue of Craig Richard's 
authority t o  a c t  on behalf of the appointing authority was raised by the 
appellant i n  h i s  hearing on the merits  and answered by the Board i n  its order 
of November 25, 1991. , and I n  consideration of the foregoing, the Board 
voted unanimously to  deny the appellant 's  Motion f o r  Reconsideration, and t o  
affirm its decision of November 25, 1991, denying Mr. George's appeal. 

THE PERSONNEL APPEALS BOARD 

cc: Virginia A. Vogel, Director of Personnel 
Barbara Maloney, Director of Legal Services, New Hampshire Hospital 
Michael Reynolds, SEA General Counsel 
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New Hampshire Hospital 

November 25, 1991 

The New Hampshire Personnel Appeals Board (McNicholas, Bennett and Johnson) 
met Wednesday, November 6,  1991, t o  hear the termination appeal of Ralph 
George, a former employee of New Hampshire Hospital. Mr. George was 
represented by SEA General Counsel Michael C. Reynolds. Attorney Barbara 

f '\ 
Maloney appeared on behalf of New Hampshire Hospital. 

i..i 
A t  the time of h i s  discharge by receipt  of a four th  l e t t e r  of warning f o r  
unsatisfactory work, the appellant was employed a s  a Health F a c i l i t i e s  Cleaner 
i n  the Hospital 's Environmental Services department. The appellant had 
requested and been granted a t ransfer  t o  New Hampshire Hospital on February 2, 
1990, a f t e r  a brief period of employment a t  the Glencliff Hme for  the Elderly 
following a t ransfer  i n  l i e u  of lay-off from Laconia Developmental Services. 
He was discharged e f fec t ive  March 8,  1991. 

Mr. George, through h i s  representative the S ta te  Employees1 Association, 
requested a hearing before the Board by l e t t e r  dated March 22, 1991. I n  tha t  
l e t t e r ,  the appellant argued tha t  although he had not appealed previous 
warnings fo r  unsatisfactory work, he believed tha t  those warnings and the 
l e t t e r  of termination were a l l  inaccurate and tha t  he had "done a t  l e a s t  an 
adequate job under the circumstancesn. The appellant argued i t  had been 
un rea l i s t i c  and unreasonable f o r  the Hospital t o  have expected him t o  do the 
work "as perfectly a s  demanded i n  the time a l lo t t ed  under the conditionsn. H e  
a l so  argued tha t  during the course of h i s  employment a t  New Hampshire 
Hospital, the appellant had been suffer ing pain i n  both knees from pr ior  
work-related in jur ies ,  and alleged t h a t  those in ju r i e s  consti tuted a 
handicapping condition under section 504 of the Rehabili tat ion A c t  of 1973 f o r  
which h i s  employer must make reasonable accommodation. 
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~ u r i n g  the hearing on the merits ,  the appellant argued tha t  because he was 
unable t o  read, and because he was in  pain, he was unable t o  adhere t o  the 
work schedule established by the Hospital. H e  t e s t i f i e d  tha t  he did not 
inform h i s  employer tha t  he was in  pain because he was cer ta in  he'd be f i r ed .  
H e  t e s t i f i e d  tha t  i f  the Hospital had allowed him t o  do the work h i s  own way 
and a t  h i s  own pace, he would have completed a l l  h i s  assignments by the end of 
each week. 

The Board found none of these arguments t o  be persuasive. The appel lant ' s  
i nab i l i t y  t o  read did not develop a t  New Ilampshire Hospital. He t e s t i f i e d  a t  
same length about h i s  work assignments a t  New Hampshire Hospital, Glencliff 
and Laconia Developnental Services, demonstrating what the Board found t o  be a 
remarkably c lear ,  detailed recollection of h i s  work assignments. Donald Gagne 
t e s t i f i e d  tha t  he per sonally had reminded the appellant day af ter day of what 
work he should be doing, and eventually advised him t h a t  he 'd bet ter  s t a r t  
paying at tent ion and doing h i s  work without being constantly prompted. Mr. 
Gagne t e s t i f i ed  tha t  the work was essen t ia l ly  the same from week to  week. 
Additionally, the appellant had almost constant access t o  supervisory 
personnel. The Board was not persuaded tha t  the appellant 's  i n a b i l i t y  t o  read 
had any measurable impact on h is  a b i l i t y  t o  complete h i s  assignments. 

With regard t o  the appel lant ' s  claim of protection under the provisions of the 
Rehabilitation A c t  of 1973, the Board found tha t  even i f  the appellant were t o  
be considered a handicapped person, on which the Board of fe rs  no opinion, New 
Hampshire Hospital 's actions offered more than a reasonable accommodation. 
The appellant suggested tha t  he could have used a hand-held tape-recorder t o  
repeat his  assignments t o  him. Supervisor Bonnie McKenzie t e s t i f i e d  that  she 
devoted 75% - 80% of her time working d i rec t ly  with the appellant.  The Board 
was not persuaded tha t  ins t ruct ions  on audio tape would be more e f fec t ive  than 
hands-on supervision. I f  the appellant could not properly complete h i s  
assignment under d i r ec t  supervision, he would not be any more l ike ly  t o  
complete those assignments properly i f  afforded audio-taped inst ruct ions .  

The appellant a l s o  suggested tha t  he could have performed h i s  dut ies  i f  New 
Hampshire Hospital had restructured h i s  job, including eliminating h i s  need t o  
climb s t a i r s  and changing the various cleaning processes, agents and equipnent 
u t i l i zed  by the Environmental Services Department. The suggested 
"accommodations" would not allow the appellant t o  meet a l l  the bona f i d e  
occupational qual i f icat ions  of a Health F a c i l i t i e s  Cleaner; ra ther ,  those 
changes would be so extreme a s  t o  change the very nature of the  posi t ion 
i t s e l f .  Sucb accommodation, therefore, would not be considered reasonable 
even i f  a reasonable accommodation were required. 
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The appellant, through h i s  representative Attorney Reynolds, argued tha t  Craig 
Richards, Director of the Environmental Services Department a t  New Hampshire 
Hospital, is not a c lass i f ied  S ta te  employee and can not function a s  the 
appointing authority. Mr. Richards t e s t i f i e d  tha t  he is employed by New 
Hampshire Hospital t o  manage those employees assigned t o  the Environmental 
Services Department. Managing tha t  workforce includes discipl ining and 
sometimes removing a c lass i f ied  employee from State  service.  This issue has 
a r i sen  i n  other hearings before t h i s  Board, and the Board's posi t ion i n  the 
matter remains unchanged. 

A t  the conclusion of the hearing on the merits, Attorney Maloney submitted f o r  
the Board's review New Hampshire Hospital 's  Requests for Findings of Fact and 
Rulings of Law whi& the Board responds t o  a s  follows: 

REQUESTS FOR FINDINGS OF FACT: 

1 is granted t o  the extent  tha t  it is consistent with the Board's summary 
above. 

/ > 

2, 3, 4 ,  5, 6, 7, 8, 9, 11, 1 3  and 14 a r e  granted. 

1 0  and 12 a re  granted, but a re  i r re levant  t o  t h i s  appeal. 

15 is granted t o  the extent t ha t  he only appealed the f i n a l  l e t t e r  which 
effected h i s  discharge. 

REQUESTS FOR RULIIGS OF LAW: 

1, 2, 3, 4, 5, and 7 a r e  granted. 

6 is granted, except t ha t  o ra l  and writ ten warnings f o r  tardiness  a r e  
i r re levant  t o  t h i s  appeal. 

In  consideration of the foregoing, the Board voted unanimously t o  deny Mr. 
George's appeal, and t o  a££ irm New Hampshire Hospital 's  decision t o  discharge 
him from his  employment effect ive March 8, 1991. 

The appellant 's  employment history a t  New Hampshire Hospital, including h is  
t ra ining,  counselling and discipl ine,  a r e  a l l  well-documented. The witnesses 
who t e s t i f i e d  on behalf of New Hampshire Hospital offered c lear  and persuasive 
evidence tha t  the appellant was afforded every opportunity t o  learn  what h i s  
posit ion responsibi l i t ies  included, and to  be trained and re- trained t o  

/ 7 perform those tasks. New Hampshire Hospital 's  witnesses a l so  offered credible  
1 

\ '  
evidence that  the work standard was reasonable and well- articulated. 
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Each of the warnings received by the appellant were issued in compliance with 
the Rules of the Division of Personnel, and clearly warned the appellant that 
fai lure to correct the deficiencies in h i s  performance would lead to h i s  
termination from employment. The Board found that New Hampshire Hospital made 
every effort  to address the appellant's continuous fai lure to meet the work 
standard, offered ample opportunity for the appellant to correct the 
deficiencies in  h i s  work, and ultimately had no option but to discharge him 
from h i s  employment. 

THE PERSONNEL APPEALS BOARD 

Patrick JficNi&olas, Chairman w&r Mark J. 

cc: Virginia A. Vogel, Director of Personnel 
Barbara Maloney, Director of Legal Services, New Hampshire Hospital 
Michael C. Reynolds, SEA General Counsel 


