
PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF SUSAN M .  HERRICK 
Docket il93-T-10 

Department of Environmental Services 

(Termination - T h i r d  Letter of Warning) 

April 29, 1993 

The New Hampshire Personnel Appeals Board (Bennett and Rule) met Wednesday, 
April 21, 1993, to  hear the termination appeal of Susan M. Herrick, a former 
employee of the Department of Environmental Services. Ms. Herrick was 
discharged from her position of Word Processor Operator I a t  the Division of 
Air Resources, Department of Enviromental Services, effect ive November 4, 
1992, by issuance of a third l e t t e r  of warning fo r  uncooperative or disruptive 
behavior. Ms. Herrick was represented a t  the hearing by SEA Legal Intern 

'-- \ Linda E. Chadbourne. The Department was represented by John Roller, Human 
\\ J Resources Administrator and John Dabuliewicz, Assistant Commissioner. 

Prior t o  termination from employment, Ms. Herrick worked a s  the secre tar ia l  
support person for the Toxics Management Bureau of the Division of Air 
Resources. Ms. Herrick's duties included regular secretarial/word processing 
assignments fo r  that  Bureau as well as  serving a s  the back-up receptionist  fo r  
the division a s  a whole. Ms. Herrick was discharged from employment following 
an alleged confrontation w i t h  her imnediate supervisor, Cammy Pearl, on the 
afternoon of October 16, 1992. 

I n  preliminary pleadings, the S ta te  had requested that  the instant  appeal be 
consolidated w i t h  an appeal of a second l e t t e r  of warning which the appellant 
had received on August 21, 1992. The State  argued that consolidating these 
matters for  the purposes of hearing would promote judicial  economy and 
efficiency, and allow the Board t o  consider Ms. Herrick1s performance as a 
whole i n  its deliberations. The appellant had objected to  consolidating the 
hearings, and a t  the March 3, 1993 prehearing conference convened by the Board 
to  address those requests, the appellant argued that  i f  Ms. Herrick1s l e t t e r  
of warning appeal were granted, the termination would be invalidated. The 
part ies  agreed that the hearings could be scheduled on the same day, b u t  asked 
that  the matters be treated as two separate and d i s t inc t  appeals. 
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I n  other preliminary matters, the appellant asked tha t  the Board receive i n t o  
evidence the t ranscr ip t  of  an e a r l i e r  hearing before an Appeals Tribunal a t  
the Department of  Employment Security, as we l l  as tha t  Tribunal 's decision on 
her request f o r  unemployment benefits. The Board voted t o  exclude those 
proposed exhib i ts  from the record. The Board need not f i n d  ''employee 
misconductw w i th in  the meaning of RSA 282-A:32 i n  order t o  uphold a 
termination decision, nor would the Board be bound t o  uphold a termination 
decision on the basis of  a f ind ing o f  "employee  misconduct^ which the 
Department of  Employment Security found t o  be su f f i c i en t  t o  deny unemployment 
compensation. 

The appellant also asked that  the witnesses be sequestered. The motion was 
granted without object ion from the State. The witnesses were inst ructed not 
t o  discuss t h e i r  testimony u n t i l  a f t e r  the hearing was closed. 

Ms. Herrick, who was discharged from her employment e f fec t ive  November 4, 
1992, had worked as a Word Processor Operator I i n  the Div is ion o f  A i r  
Resources, Toxics Management Bureau. I n  addit ion t o  her secre tar ia l  dut ies 
f o r  the bureau, Ms. Herrick also was responsible f o r  act ing as the ''back up 
recept ionistN f o r  the division. When Ms. Herrick was discharged from 

'\ 1 
employment, her immediate supervisor was Cammy Pearl, the agency's 
Administrative Secretary/Supervisor. 

On the afternoon o f  October 16, 1992, a t  approximately 3:30 p.m., Richard 
Andrews, Administrator of  the Toxics Management Bureau, was completing a 
federal  grant package which needed t o  be sent out by Federal Express before 
the end of the work day. To complete the package, he needed f i v e  sets o f  
documents photocopied. When he d id not f i n d  Ms. Herrick a t  her desk, he gave 
the work t o  Cammy Pearl  and asked her t o  have Ms. Herrick do the copying. Ms. 
Pearl d id  not f i n d  Ms. Herrick a t  her desk and ' d id  not see her i n  the Toxics 
Management Bureau. She l e f t  the work on Ms. Herr ick 's desk w i th  ins t ruc t ions  
on a "st icky notev t o  make 5 sets of  copies as soon as possible. 

A t  approximately 3:45 p.m., Ms. Pearl went t o  Ms. Herr ick 's desk and asked f o r  
the photocopying. Ms. Herrick t e s t i f i e d  she was on the telephone wi th  Walter 
Carlson about "Chapteru business when Ms. Pearl  came and asked f o r  the 
copies. Ms. Herrick t e s t i f i e d  tha t  she responded ''What copies?'', a t  which 
point  Ms. Pearl reached i n t o  the appellant's It in" basket, l i f t e d  up a folder,  
retr ieved the work and threw i t  on her desk. Ms. Herrick t e s t i f i e d  Ms. Pearl  
never asked her t o  make the copies, and instead jus t  picked up the work and 
walked o f f .  Ms. Herrick f in ished get t ing ready t o  go home and l e f t  the 
of f ice.  She t e s t i f i e d  the alleged confrontation wi th  Ms. Pearl  never occurred. 
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Ms. Pearl's version of events i s  substant ial ly d i f f e ren t  from the 
appellant's. Ms. Pearl  t e s t i f i e d  that  when she went back t o  Ms. Herrick's 
desk t o  ret r ieve the copying she had requested, the work was s t i l l  i n  the 
middle of  Ms. Herrick's desk, and that  the satchel or bag Ms. Herrick carr ied 
was s i t t i n g  on top o f  it. Ms. Pearl t e s t i f i e d  tha t  when she asked f o r  the 
copying, Ms. Herrick said i t  wasn't done and that  she wasn't going t o  do i t .  
Ms. Pearl said she t o l d  the appellant there was s t i l l  time before the end o f  
the day f o r  the task t o  be completed, and asked Ms. Herrick t o  do the 
copying. She said Ms. Herrick refused the job twice more. Ms. Pearl 
t e s t i f i e d  that she then picked up the work and l e f t  t o  copy i t  herself,  a t  
which point  Ms. Herrick followed her from the reception area and began y e l l i n g  
a t  her. She said Ms. Herrick said, ''Who do you think you are, anyway?" t o  
which Ms. Pearl replied, "Your supervisor, that 's  who!" She said Ms. Herrick 
then walked out o f  the off ice. 

Deborah Mayo, the fu l l- t ime recept ionist ,  t e s t i f i e d  she was a t  her desk on the 
afternoon of October 16th when Ms. Pearl came t o  Ms. Herrick's desk t o  check 
on some high p r i o r i t y  photocopying. She said Ms. Pearl asked f o r  the copying, 
which Ms. Herrick refused t o  do. She t e s t i f i e d  that  Ms. Pearl  asked three 

/- times f o r  the appellant t o  do the copying, and each time Ms. Herrick ' 
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responded, "No, I w i l l  not do it." 

James Meyer, Supervisor of  Special Projects i n  the Toxics Management Bureau, 
said he was returning t o  h i s  own of f ice from the reception area when the 
al leged incident took place. He said he was about ten fee t  away from Ms. 
Herrick and Ms. Pearl. He t e s t i f i e d  he saw the two women j u s t  outside o f  the 
d i rec tor ' s  off ice, and that  Ms. Herrick was ye l l i ng  a t  Ms. Pearl. He 
t e s t i f i e d  that  she asked, i n  a loud, excited fashion, ''Who do you th ink you 
are?" 

Both Ms. Pearl and Dennis Lundervi l le, Director o f  the Div is ion o f  A i r  
Resources, t e s t i f i e d  that  Ms. Herrick was asked t o  meet wi th  them i n  M r .  
Lundervil lels o f f i c e  on Monday, October 19, 1992, t o  discuss the incident. 
They tes t i f i ed  Ms. Herrick refused t o  even acknowledge the inc ident  and walked 
out  o f  the of f ice.  

Ms. Herrick denied tha t  the inc ident  ever took place, denied she was ever 
asked t o  attend a meeting wi th  Ms. Pearl and M r .  Lundervil le, and said she d i d  
no t  see M r .  Meyer i n  the reception area on the afternoon i n  question. On 
cross-examination, she t e s t i f i e d  tha t  Ms. Pearl and M r .  Lundervi l le were l y i n g  
about both the incident and the meeting. 

Ms. Herrick t e s t i f i e d  that  she was usually caught i n  the middle between the 
d i rector  and the staf f ,  and tha t  he would give her one set of  instruct ions, 

1'' -'\ 
then change h is  mind and e i ther  neglect t o  t e l l  her, o r  t e l l  the remainder o f  
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the s t a f f  something else. She said the s t a f f  were biased against her f o r  a 
var iety o f  reasons. She suggested that  Peg Carrol l ,  another member of  the 
s ta f f ,  was jealous o f  her because Ms. Herrick and not Ms. Car ro l l  had been 
asked t o  f i l l  i n  as the Director 's secretary when Ms. Sabbia, h i s  former 
secretary had transferred. She said tha t  when she was physical ly relocated 
from her own bureau t o  the reception area, Ms. Mayo was angry that  she had t o  
share the o f f i c e  space. She t e s t i f i e d  tha t  many of the problems among the 
c l e r i c a l  s t a f f  had arisen because T e r r i  Sabbia had not been a strong 
supervisor and she believed Ms. Pearl had been h i red spec i f i ca l l y  t o  deal wi th  
c l e r i c a l  s t a f f  so the d i rector  would not have to. Ms. Herrick t e s t i f i e d  she 
had applied f o r  the supervisory posi t ion but had not been selected. 

I n  i t s  closing, the State argued that  Ms. Herrick had been uncooperative, 
disrupt ive and defiant, as evidenced by the testimony of i t s  witnesses. Mr .  
Dabuliewicz said that  the only way the Board could f i n d  on the appellant 's 
behalf would be t o  determine tha t  a l l  the State's witnesses had l i e d  and only 
Ms. Herrick had t o l d  the truth.  He asked the Board t o  f i n d  that  the inc ident  
c i t ed  i n  the f i n a l  l e t t e r  of  warning was ind ica t ive  of  a pat tern o f  conduct 
which warranted Ms. Herrick's termination under the provisions o f  the Rules o f  - the Div is ion o f  Personnel. 

I 

\ ./' Ms. Chadbourne asked the Board t o  f i n d  tha t  Ms. Herrick had not been afforded 
due process, arguing that  the instances of al leged uncooperative or  d isrupt ive 
behavior re la ted by the State's witnesses had not been brought t o  Ms. 
Herrick's at tent ion through performance evaluations or warnings. She argued 
tha t  the s tate had f a i l e d  t o  prove i t s  al legat ions and tha t  the appellant 
should be reinstated wi th  f u l l  back-pay and benef i ts.  

The ins tan t  appeal turns on the issue o f  c r e d i b i l i t y .  Ms. Herrick was unable 
t o  sustain the burden of proof by claiming tha t  a l l  the witnesses were e i ther  
l y i n g  o r  had an incomplete understanding o f  the circumstances about which they 
had tes t i f i ed .  Ms. Herrick attempted t o  persuade the Board tha t  Ms. Mayo, Ms. 
Pearl, and Mr .  Lundervi l le had motives ranging from jealousy t o  job securi ty 
which would cause them t o  l i e  about her. However, she f a i l e d  t o  o f f e r  any 
credible reason why Mr.  Meyer would have t e s t i f i e d  fa lse ly  about seeing her i n  
the h a l l  wi th Ms. Pearl  on the afternoon o f  October 16, 1992, and about 
hearing her y e l l  a t  Ms. Pearl, "Who do you th ink  you are?". 

The Board granted the Appointing Authority's requests f o r  f indings o f  f a c t  and 
ru l ings  o f  law. The Board found tha t  Ms. Herrick had conducted hersel f  i n  an 
uncooperative, disrupt ive manner on the afternoon of October 16, 1992. The 
Board fur ther  found tha t  Ms. Herr ick 's ,refusal t o  discuss the inc ident  with 
M r .  Lundervi l le and Ms. Pearl fur ther  supported the State's contention tha t  
Ms. Herrick was uncooperative o r  disruptive, tha t  i t  had warned her on two 
p r i o r  occasions that  f a i l u r e  t o  take correct ive action by dealing w i th  her 

P 
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co-workers and members of  the publ ic  i n  a courteous and cooperative fashion 
would resu l t  i n  addi t ional  d isc ip l ine,  up t o  and including her termination 
from employment. The Board found that  the appointing author i ty was under no 
obl igat ion t o  suspend o r  demote Ms. Herrick i n  l i e u  o f  dismissal. 

The Board found tha t  by refusing t o  complete a work assignment given t o  her by 
her supervisor, disobeying a d i rec t  order o f  a supervisor, Ms. Herr ick could 
have been dismissed from her employment under the opt ional  dismissal 
provisions of Per 1001.08(b). Therefore, the Board d id  not, consider i t  
unreasonable for the agency t o  dismiss Ms. Herrick under the provisions of Per 
1001.08(e) (1) : "An appointing author i ty s h a l l  be authorized t o  dismiss an 
employee pursuant t o  Per 1001.03 by issuance o f  a t h i r d  wr i t ten  warning f o r  
the same offense w i th in  a period o f  2 years." 

The Board voted t o  uphold the l e t t e r  of  warning, thereby upholding the 
decision t o  discharge her from employment by issuance of a t h i r d  l e t t e r  of  
warning f o r  the same offense w i th in  a two year period of time. Ms. Herrickls 
appeal i s  denied. 

THE PERSONNEL APPEALS BOARD 

Mark J. B v e w A c t i n g  Chairman 

Lisa A. Rule, Commissioner 

cc: V i rg in ia  A. Lamberton, Director o f  Personnel 
Linda Chadbourne, SEA Legal In te rn  
John Roller, Human Resources Administrator, Dept. of  Environmental Services 
John Dabuliewicz, Assistant Commissioner, Environmental Services 
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On May 13, 1993, the Personnel Appeals Board received the appellant's May 12, 1993 Motion 
for Reconsideration of the Board's April 29, 1993 decision denying her appeal of termination 
from employment at the Department of Environmental Services. On May 20, 1993, the Board 
received the State's Objection to that Motion. Having reviewed both the Motion and Objection 
in conjunction with the Board's order in this matter, the Board found that the appellant failed 
to raise arguments to support the requested reconsideration which were not already raised by 

i /1 the appellant during the hearing on the merits and duly considered by the Board in deciding 
\---) to deny that appeal. Accordingly, the Board voted unanimously to deny the Motion for 

Reconsideration and to affirm its decision upholding Ms.HerrickYs discharge from employment. 

THE PERSONNEL APPEALS BOARD 

-Lo & 
Lisa A. Rule, Commissioner 

cc: Virginia A. Lamberton, Director of Personnel 
Linda E. Chadbourne, Legal Intern, State Employees' Association 
John Roller, Human Resources Administrator, Environmental Services 
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