f} The State of New Hampshire Supreme Court
/
N
No. 98-458, Appeal of Darren L. Johnson
TO THE CLERK OF NH PERSONNEL APPEALS BOARD 98-T-10
| hereby certify that the Supreme Court has issued the following order in
the above-entitled action:
November 8, 2000. The court upon October 31, 2000, made the following order:
Having considered the briefs and oral arguments of the
parties, the court concludes that a formal written opinion is
not necessary for the disposition of this appeal.
@ The petitioner appeals the decision of the personnel

- appeals board upholding his termination by the department
of corrections for falsifying his employment application. We
affirm.

"We will overturn an agency decision when there is an error
of law, or when the order is unjust or unreasonable by a

clear preponderance of the evidence." Appeal of Boulay,
142 N.H. 626, 627-28 (1998).

The petitioner first asserts that his termination violated New
Hampshire Administrative Rules, Per 1001.08(f) (1992),
which provides that before termination, the appointing

= authority must:

! (1) meet[] with the employee to discuss

1y whatever evidence the appointing authority
H believes supports the decision to dismiss the
& employee. .. [;]

] (2) provided the employee an opportunity at
the meeting to refute the evidence presented
by the appointing authority . . . ;]

(3) document[] in writing the nature and extent
of the offense; [and]




(4) list[] the evidence the appointing authority
used in making the decision to dismiss the
employee].]

The board found that the department complied with Rule
1001.08(f) when the warden met with the petitioner, read a
documentto him that explained the allegations and their
evidentiary bases, and asked him if he had any evidence to
refute them, to which the petitioner responded that he did *
not. The board found also that no important details of the
investigation or the alleged misconduct were withheld from
the petitioner. We hold that the board's determination that
the department compiied with Ruie 1501.08(f) was no:
erroneous. Seel(d. at 628-29.

Next, the petitioner asserts that his termination violated his
rights to due process under the State and Federal
Constitutions, see N.H. CONST. pt. |, art. 15; U.S. CONST.
amend. XIV. Specifically, he argues that his due process
rights were violated when, before his termination, the
department "refused to give [him] any of the written
documents making allegations against him" and did not:
permit him to present evidence about the allegations. We
disagree.

We address the petitioner's assertion under our State
Constitution, citing federal law only to aid in our analysis.
See State v. Ball, 124 N.H. 226,233 (1983). Because the
federal standard provides the petitioner no greater
protection, we need not undertake a separate federal
analysis. SeeSt &t €,144 NH. ___, 744 A.2d 598,
600 (1999).

Prior to the petitioner's termination, the department informed
him that he was alleged to have falsified his application and
gave him more than one opportunity to respond to this
allegation. Before his termination, the department also
informed the petitioner of the factual bases for this
allegation. Given that the petitioner also received a three-
day evidentiary hearing before the board, this is "all the
process that [was] due." Cleveland Board of Education v.
Loudermill, 470 U.S. 532, 546-48 (1985).

The petitioner's remaining arguments lack merit and warrant
no further discussion, see Vogel v. Vogel, 137 N.H. 321,322
(1993).




July 26, 2001.

September 72, 2001

Affirmed.
Horton, Broderick, Nadeau, and Dalianis, JJ., concurred:;
Groff, J., superior court justice, specially assigned under
RSA 490:3, concurred.
Date of clerk's notice of decision: November 8,2000
The court upon July 17,2001, made the following order:
Petitioner's motion for reconsideration is denied.
Broderick, Nadeau and Dalianis, JJ., concurred; Groff, J.,
superior court justice, specially assigned under RSA 490:3,

concurred.

Date of clerk's notice of decision: July 26, 2001

est: - )
Attest: CW/Q Wﬁ%ﬁ

Carol A. Belmain, Deputy Clerk




THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 98-458, Appeal of Darren L. JJohnson, the court upon
July 17, 2001, made the following order:

Petitioner's motion for reconsideration is denied.

Broderick, Nadeau and Dalianis, JJ., concurred; Groff, J., superior court justice,
specially assigned under RSA 490:3, concurred.

Howard J. Zibel,
Clerk

Date of clerk's notice of decision: July 26, 2001
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THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 98-458, Appeal of Darren L. Johnson, the court upon
October 31, 2000, made the following order:

“Having consi dered' thebriefs and oral argunents of the
parties, the court concludes that a formal witten opinionis not
necessary for the disposition of this appeal.

The petitioner' appeal sthe decision of the personnel appeals
board upholding his termnation by the departnent of corrections
for falsifying his enpl oynent application.. W affirm

"We Wi |l overturn an agency deci sion when there is an error
of law, or when the order is unjust or unreasonable by a clear
preponderance of the evidence." Appeal of Boulay, 142 N. H. 626,
627-28 (1998).

The petitioner first asserts that his termnation viol ated
New Hanpshire Adm ni strative Rules, Per 1001.08(f) (1992), which
provides that before term nation, the appointing authority nust :

(1) neet[{ with the enpl oyee to di scuss what ever

evl dence the appointing authority believes supports the
deci sion to dismss the enpl oyee . . [;]

(2) provide[] the enployee an opportunlty at the
meeting to refute the evidence presented by the

appoi nting authority . . . [;]

(3) docunent (] in witing the nature and extent of the
of fense; [and]

(4) list[] the evidence the appointing authority used

I n maki ng the decision to dismss the enpl oyee]. ]

The board found that the departnent conplied with Rule 1001.08(£)
when the warden net with the petitioner, read a docunent to him
that expl ained the allegations and their evidentiary bases, ane-
asked himif he had any evidence to refute them to which the -j
petitioner responded that he did not. The board found al so that
no inportant details of the investigation or the alleged

m sconduct were withheld fromthe petitioner. Ve hold that the
board's determnation that the departnent conplied with Rule
1001. 08(f) was not erroneous. See id. at 628-29.

AP0 §

Next, the petitioner asserts that his termnation violated
his rights to due process under the State and Federal
Constitutions, see NNH coNsST. pt. |, art. 15; U S. CONST. amehd.
XIV. Specifically, he argues that his due process rights were.



viol ated when, before his term nation, the departnment "refused to
give [hin] any of the witten docunents making allegations
against him and did not permt himto present evidence about the

all egations. V¢ disagree.

V¢ address the petitioner's assertion under our State
Constitution, citing federal lawonly to aid in our anal ysis.
See State v. Ball, 124 N.H 226, 233 (1983). Because the federal
standard provides the petitioner no greater protection, we need
not undertake a separate federal analysis. See State v. Laurent,
144 N.H. ., 744 A.2d 598, 600 (1999) .

Prior to the petitioner's term nation, the departnent
informed himthat he was alleged to have falsified his
application and gave himnore than one opportunity to respond to
this allegation. Before his termnation, the departnment al so
informed the petitioner of the factual bases for this allegation.
A ven that the petitioner also received a three-day evidentiary
hearing before the board, this is "all the process thatL}wasg
due." (O eveland Board of Education v. Loudermll, 470 U. S. 532,

546-48 (1985).

The petitioner's remai ning argunents [ack nerit and varrant
no further discussion, see Mogel v. Voqgel, 137 N.H 321, 322

(1993) .

Af firnmed.

Horton, Broderick, Nadeau, and Dalianis, JJ., concurred,
Goff, J., superior court justice, specially assigned under RSA

490:3, concurred.

Howard J. Zibel,
Clerk

Date of clerk's notice of decision: Novenber 8, 2000

D stribution:

NH Personnel Appeals Board 98-T-10
M chael C. Reynolds, Esquire

John E. Vinson, Esquire

M chael K. Brown, Esquire

Dorna K. Nadeau, Suprene Court

File



State of }iefn ;Hampzhtre

PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, Nev Hampshire 03301
Telephone(603) 271-3261

APPEAL OF DARREN JOHNSON
Docket #98-T-10
Department of Corrections
Responseto Appellant's Motion for Reconsideration/Rehearing
And State's Objectionto Said Motion
June 17, 1998

By letter dated June 8, 1998, SEA General Counsel Michael Reynoldstimely filed' with the Board aMotionfor
Reconsideration/Rehearing in the above-titled appeal. The State's Objection to that Motion, filed by Department of
Corrections Counsel John Vinson, was received by the Board on June 10, 1998.

After reviewing both the Appellant's Motion and the Board's May 7, 1998, Decisionin detail, the Board voted
- > unanimoudly to deny Appellant's Motion for Reconsideration/Rehearing. In so doing, the Board found that its decision
f denying Mr. Johnson's gppeal was compl ete, lawful and reasonablein accordancewith the statutesand the Rules of the
Division of Personnel.

THE PERSONNEL APPEALSBOARD

Mol s—

Mark J. Bennﬁ, Chairman

—

/ Patrick H. Wood, Cofnmissioner

%%/76/"‘?’—

Jamed) Barry, Co ioner

77N ! Part of the State's objectionto the motion relies on Per-A 204.06 (a) which providesany aggrieved pasty 20 days after
/ ,' ~the date of the decisionto fileaMotionfor Rehearing. That rule has been superseded by RSA 541:3, which allowsa
(”\_)‘ i party thisty daysfrom the date of a decision to request reconsideration or rehearing.

TDD Access: Relay NH 1-800-735-2964



CC:

VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301

Michael C. Reynolds, SEA General Counsel, PO Box 3303, Concord, NH 03302-3303
John E. Vinson, CorrectionsCounsel, Dept of Corrections, PO Box 769, Concord, NH 03302-0769

Appea of Darren Johnson

Responseto Appellant'sMotionfor Rehearing/Reconsideration
and State's Objection
page 2 of 2




PERSONNEL APPEALS BOARD
25 Capitd Street
Concord,New Hampshire 03301

Telephone( 603) 271- 3261

APPEAL OF DARREN JOHNSON
Docket #98-1-10
Department of Corrections

Thursday, May 07, 1998

The New HampshirePersonnel AppealsBoard (Bennett, Wood and Barry) met on April 15, April 28 and
April 29, 1998, under the authority of RSA 21-1:58, to hear the appeal of Darren Johnson, a former
employeeof the Department of Corrections. Mr. Johnson, who was represented at the hearing by SEA
General Counsel Michael Reynolds, was appealing his December 3, 1997, suspensionwithout pay and
December 19, 1997, terminationfrom employment as a Corrections Officer on chargesthat he violated Per
1001.08 (b) (6) e., for willful falsificationof his applicationfor employment, and for violations of
Department of CorrectionsPolicy and ProcedureDirective2.16. Attorney John E. Vinson appeared on
behalf of the State.

Therecord in thismatter consistsof the audio tape recording of the hearing, pleadingssubmitted by the
partiesprior to the hearing, orders and noticesissued by the Board, and documents admitted into evidence as

follows:

State's Exhibits

1. 75 page packet of documents beginning with Mr. Johnson's applicationfor employment as a
CorrectionsOfficer, and ending with hisMarch 29, 1997, statement to Cpl. Hickman
September 26, 1994, |etter from Darren Johnson to Nick Pishon

2 page documenttitled" My experience as a police officer"

September 24, 1997, statements of Mark McAlpine and Kevin Washburn to Cpl. Wilson
Officer Interview (Ora Board) Summariescompleted by M. Guimond and Carol Cochrane

o A~ w DN

TDD Access: Relay NH 1-800-735-2964



6. November 11, 1997, Report of Polygraph Examination of Darren L. Johnson

7. Investigative Conclusions- Case #5-97-055

8. InvestigativeConclusions- Case#2-97-121

9. January 20, 1996, statement of Lt. Gerald M. Haney to Sgt. Provost

10. November 12, 1997, letter fi-om SEA Genera Counsel Reynoldsto DOC Counsel John Vinson

Appellant's Exhibits
A. Transcript and audio tape of investigation hearingheld on May 1, 1997, inre: Darren Johnson

B. Transcript and audio tape of investigation hearingheld on May 5, 1997, inre: Darren Johnson

C. Darren Johnson's single page summary of policeexperience

D. Investigators statementsand findings- DOC Investigations#S-97-121 and #S-97-055

E. December 1, 1997, Report of Investigationforwarded by N. E. Pishon to Warden Cunningham for
review and appropriateaction

F. November 26, 1997, Report of Investigationforwarded by N. E. Pishon to Warden Cunningham for
review and appropriateaction

G. November 14, 1997, memo from Darren Johnson to Craig Wiggins requesting "' Vaidity Paper Test™

H. May, 1995, letter from Darren Johnson to Marilyn Whitten requesting review of hisqualificationsfor a
position on the Shock | ncarceration Program staff

I. September 29, 1997, letter from Geno A. Nigro to Mike Reynolds

J. Lettersfrom Warden Cunninghamto Darren Johnson dated August 31, 1995 and September 22, 1995,

with attached letters of appreciationfrom visitorsto the prison

Thefollowing persons gave sworn testimony during the three days of hearing:

Darren Johnson Raymond Guimond LouisCurrier
Michael Cunningham Carol Cochrane Wayne Brock
LisaA. Currier William Wilson Gerad M. Haney

At the State's request, the witnesseswere sequestered. On its own motion, the Board also voted to redact
fi-omany printed or transcribedrecord of the proceedings the names of any inmates, other than Mr.
Eldridge.

Appeal of Darren Johnson
Docket #98-T-10
page2of 11



The State argued that during the course of its investigation into allegationsinvolving Inmate Timothy
Eldridge, information also was disclosed that Mr. Johnson had previously worked as a part-time police
officer, and had been discharged from that position. The Departmentinitiated a second investigation into
Mr. Johnson's employment history and concluded that the appellant had intentionally omitted information
from his origina application for employment. The State argued that Mr. Johnson knew that if he had
disclosed that he had worked as a part-timepolice officer in Fremont, Newmarket and Raymond, and the
terms under which he was separated from those departments, he never would have been hired. The State
argued that Mr. Johnson's decision to omit that information represented a willful falsification of an agency
record in violation of Per 1001.08 (b)(6)e, and that by having committed such aviolation, Mr. Johnson was
subject to immediate termination from employment. The State a so argued that Mr. Johnson's conduct
during both investigations violated Corrections Policy and Procedure Directive 2.16, in that the appellant
provided to Investigations only that information he choseto disclose, omitting relevant information that he
considereddamaging. The State argued that Mr. Johnson was neither honest nor forthcoming during the

investigation, proving that he was not sufficiently trustworthy to work as a CorrectionsOfficer.

The appellant argued that in carrying out his termination, the Department of Correctionsfailed to give effect
to Per 1001.08(f) and (g) of the Personnel Rules, and that such violation, in light of relevant case law,
mandated the appellant's immedi ate reinstatement. The appellant argued that there had been no willful
falsificationof records, and no evidence of conduct that would warrant histermination. The appellant also
argued that theinvestigatorshad decided early on in the investigation that Mr. Johnson should be dismissed,
and therefore conducted an incomplete and unfair investigation to which the Board should give no weight.
Finally, the appellant argued that misrepresentations by Department of Correctionsand State Police
personnel during the investigation, and the Department's own negligencein failing to conduct athorough
investigationof the appellant's employment history prior to his selection for aposition of Corrections
Officer, should weigh in the appellant's favor. The appellant argued that the agency could not sustain its
burden, nor could it demonstrate compliance with the Rules of the Division of Personnel. He indicated that
at the close of the State's case, he would move for summary judgmentl, requesting full back-pay and
benefits.

' The Board advised Appellant that his Motion for Summary Judgment would be more accurately described as a
Motion for aDirected Verdict. The Board denied that Motion, finding that the State had offered sufficient evidence of
the alleged offenses to avoid aruling against it.

Apped of Darren Johnson
Docket #98-T-10
page3of 11



Having considered the evidence and oral argument, the Board made the following Factual Findings:

10.

At thetime of histermination from employment, Mr. Johnson was a Corrections Officer assigned to the
New Hampshire State Prison in Concord, New Hampshire.

On March 29, 1997, Mr. Johnson submitted to the InvestigationsUnit at the Prison a written statement
concerning Inmate Timothy Eldridge. In that statement, Mr. Johnson asserted that he had been
approached by an inmateinformant who reported that Inmate Timothy Eldridge said that Mr. Johnson
had beaten up Eldridge's cousin Nancy Palmer, the appellant's former girlfriend. He reported that the
informant also said that Inmate Eldridge had told him hewould like to get his hands on Mr. Johnson.
Mr. Johnson asked | nvestigationsto monitor |nmate Eldridge's mail and check hisvisitors list for Ms.
Palmer's name. Hewrotethat he wanted to avoid Ms. Palmer, *'...causing [him] any problems or
interfering with [his] employment.”

Mr. Johnson did not report in his statement that whilein the presence of other inmates, he already had
confi-onted Inmate Eldridge that day in the dining hall. He also did not report that he already had
attempted to check the agency's computerizedrecordsto determineif Ms. Palmer was on the list of Mr.
Eldridge's visitors.

Investigators were unableto locate the statement that Mr. Johnson said he had submitted to
Investigations advising them of hisinvolvementwith Nancy Palmer after he had discovered that she
knew, and had visited, Inmate Eldridge at the prison.

Investigators became suspicious when Mr. Johnson appeared to over-react to questions about his
employment as a part-timepolice officer, prompting them to review Mr. Johnson's personnel file.

Mr. Johnson's personnel file included a completed application for aposition of Corrections Officer,
which the appellant had signed and dated September 26, 1994. [State's 1, pages 1-41

The State Applicationfor Employmentinstructsapplicants: "In the sections below, please describe

your experience/work history, with emphasison experience pertinent to the position for which you are

applying. Résumés submitted in lieu of acompleted application will not be accepted. Please be sureto
list your MOST RECENT EXPERIENCE FIRST. Y ou are encouraged to bring an up-to-daterésumé to
any interview for thisposition.” (Emphasisadded.)

Mr. Johnson's State applicationdoes not list any positions held as apart-timepolice officer, although
that employment was more current than some of the positions he listed.

Mr. Johnson's State applicationdoesindicatethat he had attended Police Standards and Training for

certification as a part-timeofficer.

Apped of Darren Johnson
Docket #98-T-10
page4 o 11



11.

12.

13.

14.

15.

16.

17.

18.

19.

Mr. Johnson's personnel file alsoincluded a* Self Reported Background" statement that Mr. Johnson
signed and dated October 11, 1994. That form, completed as part of the application process, advises
applicantsto answer all questionsaccurately and truthfully. It warns applicantsthat although a positive
or "yes" answer would not, in and of itself, disqualify the applicant for employment, disclosure of any
willful misrepresentationwould constitutegrounds for disqualification. [State's 1, pages 6-6a]

The form includesinstructionsto explain any positiveor "Yes" answersand, if necessary, to use the
reverse of the form for such explanation.

In his" Self Reported Background,™ in responseto the question, "*Haveyou had other jobs not listed on
your state application?* Mr. Johnson answered no.

In his* Self Reported Background,' in responseto the question, *Have you ever been investigated by a
law enforcement agency?* Mr. Johnson answered no.

Inhis" Sdf Reported Background," in responseto the question, "Haveyou ever been fired from ajob?"
Mr. Johnson responded yes. Mr. Johnson explained that he had been, “...1et go for not meeting
Advanced Custom Cabinets Qualifications."

Mr. Johnson did not indicate on the form that he had been employed as a part-time officer in the towns
of Fremont, Newmarket and Raymond.

Mr. Johnson did not indicate that he had been investigated by the Raymond Police Department in 1991,
for on-duty conduct involving the purchase of a canoe and an unauthorized pursuit of two motorcycles.
Mr. Johnson's Raymond Police Department personnel file contained a memorandum from Sgt. Murphy
of the Raymond Police Department that the appellant received on 8/21/91, advising Mr. Johnson that he
would not be assigned additional duty hours, ™*...until an investigationinto the following incident(s) are
complete: 1. A purchaseof acanoewhile on duty August 17, 1991; 2. A pursuit of two motorcycles
on August 24, 1991.”

Alsoincluded in Mr. Johnson's personnel file was aletter dated September 26, 1994, from Darren
Johnson to Nick Pishon concerning Mr. Johnson's interest in appointment as a Corrections Officer. The
letter stated that Mr. Johnson had "' three years experienceas a part-time police officer,” and that he had
worked in Fremont, New Market and Raymond, NH. He wrotethat he had successfully completed the
Police Standardsand Training Course for part-time officer certification, and that his work history
demonstrated his, "' ability to work independently as well aswith part of ateam.” Theletter did not
mention his having been suspended during the course of an investigationinto his on-duty conduct while
in the employ of the Raymond Police Department, or the conduct giving rise to theinvestigation. The
letter did not mention Mr. Johnson's suspension from the Fremont Police Department, nor doesit advise

Apped of Darren Johnson
Docket #98-T-10

page5 of 11



20.

21.

22.

23.

24,

thereader that Mr. Johnson was discharged from the Newrnarltet Police Department for his on-duty
conduct.

Corrections personnel normally find correspondencereviewed by Mr. Pishon marked with a green “P,”
indicating that he has seen the correspondence. Mr. Johnson's September 26, 1994, |etter to Mr. Pishon
bears no such mark, although the parties agree that Mr. Pishon recalled seeing some correspondence
from Mr. Johnson.

When the |etter was discovered in the personnel record, it waslocated in adifferent section of thefile
than the section normally reserved for applicationinformation, and was filed under employee benefits
information that normally would be completed by new employees on their first day of appointment.
The 2-page summary of police experience that the appellant testified he had submittedwith his
application made no referenceto the conditions under which he left employment with the Fremont,
Newrnarket or Raymond Police Departments.

Carol Cochrane, a Probation/Parole Officer who sat on the appellant's oral board, told investigatorsthat
sherecalled some discussion of Mr. Johnson's part-timepolicework, and the fact that he had been fired
while on probation because of a high-speed pursuit and misuse of the cruiser loudspeaker. Sherecalled
that it was not Mr. Johnson who broached the subject, and she told investigatorsthat if there had been
any seriousreasonsfor hisdismissal, she would have noted that on the selectionform.

Neither P.P.O. Cochranenor Maj. Joe Guimond, the other interviewer, made any notation on their oral
board forms that they had discussed police work or employment difficulties with Mr. Johnson.

Rulingsof Law

A.

“In cases such as, but not necessarily limited to, the following, the seriousness of the offense may vary.
Therefore, in some instancesimmediate dischargewithout warning may be warranted whilein other
cases one written warning prior to dischargemay be warranted.”... "*(6) Willful falsification of agency
records, including, but not limitedto ... e. Applicationsfor employment.” [Per 1001.08 (b)]

""No appointing authority shall be authorized to dismissan employee under thisrule until the appointing
authority: (1) meetswith the employeeto discuss whatever evidence the appointing authority believes
supportsthe decision to dismiss the employee prior to issuing the notice of dismissal; (2) providesthe
employee an opportunity at the meeting to refute the evidence presented by the appointing authority...;
(3) documentsin writingthe natureand extent of the offense; [and] (4) lists the evidencethe appointing

authority used in making the decision to dismissthe employee.” [Per 1001.08 (f)]

Appeal of Darren Johnson
Docket #98-T-10
page 6 of 11



Decision and Order

Mr. Johnson was dismissed for willful falsificationof his application for employment, in violation of Per
1001.08(b)(6)e., and for violation of posted or published agency Policy and ProcedureDirective 2.16.

Althoughthe letter of termination quotesfrom PPD 2.16, and thereis evidence supporting the State's claim
that Mr. Johnson's conduct during investigation of the Eldridgeincident did violate the policy, neither party
offered PPD 2.16 into evidence. Accordingly, the Board had no evidenceto support the State's assertion
that such violations, if proven, constituted offenses warranting immedi ate terminationwithout prior

warning.2

With respect to Mr. Johnson's employment application, the Board found that Mr. Johnson did willfully
falsify his applicationby intentionally omitting informationabout his employment history at the Fremont,
Newmarket and Raymond Police Departmentsfrom the State application form, and from official documents
compl eted during the application process. Despite Mr. Johnson's insistencethat he gave the Department of
Correctionsnotice of his part-time police employment in theform of aletter to Mr. Pishon and an enclosure
in his application, thereis conclusive evidence that the appellant made intentionally fal se statementson his
" Sef Reported Background™ statement by indicating that he had held no jobs other than those listed on his
State application, and that he had been fired only from a production position at a cabinet manufacturer.

On direct examination, Mr. Johnson admitted to having intentionally omitted information on his application
and "' Salf Reported Background™ statement about his part-time police work. Mr. Johnson testified that he
didn't want to be " pregjudged" by the Department of Corrections, and didn't want whoever was conducting
the background check on his application to ' hear theliesthat came from the police departments™ about him.
The appellant's own testimony reveal sthat he understood that the information he omitted was materially

relevant to the position for which he was applying, and his omissionswere clearly willful. As such, the

Per 1001.08 (a)(3) providesfor immediatetermination of an employeewho violates a posted or published agency
policy, the text of which clearly statesthat violation of same will result in immediate dismissal. Similarly, Per
1001.08(b)(3) providesfor dismissal of an employeewho violates a posted or published agency policy, thetext of
which clearly statesthat violation of same may result in immediate dismissal. Inthe absence of evidence that PPD 2.16
carrieseither warning, or that Mr. Johnson's conduct rose to the level of such violations, the charge can not be

sustained.

Appea of Darren Johnson
Docket #98-T-10
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Board found that Mr. Johnson was subject to immediate termination without prior warning under the
provisionsof Per 1001.08 (b)(6)e.

The appellant argued that the State violated Per 1001.08 (f) and (g) and that in light of the Court's ruling in
Boulay, regardless of the allegationssupportingthe actual termination, the Department must reinstate the
appellant with full pay. The Board does not agree, astherewas no such violation.

Per 1001.08 (f) of the Rules of the Division of Personnel providesthat, "*No appointing authority shall be
authorized to dismiss an employeeunder thisrule until the appointing authority: (1) meetswith the
employee to discuss whatever evidence the appointing authority believes supportsthe decision to dismiss
the employee prior to issuing the notice of dismissal; (2) providesthe employeean opportunity at the
meeting to refute the evidence presented by the appointing authority...; (3) documentsin writing the nature
and extent of the offense; [and] (4) liststhe evidence the appointing authority used in making the decision to

dismissthe employee.”

The appellant argued that the agency violated Per 1001.08 (f) (1) by failingto: 1) disclosetheidentity of
everyone interviewed during the investigation; 2) release copiesof every statement received during the
course of theinvestigation, and 3) describein detail every factor that the Warden may have considered,
including which parts of the investigationhe accepted and which he rgjected in reaching his decision that the
appellant had falsified agency recordsand had violated PPD 2.16. The Board disagrees. That broad a

reading of the rule would make compliancevirtually impossible.

The rule requiresthe appointing authority to meet with the employee to "' discusswhatever evidence the
appointing authority believes supports the decision to dismiss the employee.” At investigative meetingsin
May, 1997, Investigators Nolan and Wilson discussedin detail Mr. Johnson's application, hisomission of
information about his part-time police employment, hisinaccurate and untruthful responsesto questions on
the " Self Reported Background" form, his omission of critical information on the March 29th incident
report, and their belief that someone who had made such willful misrepresentationsshould be dismissed. At

Appeal of Darren Johnson
Docket #98-T-10
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his meeting with the appellant on December 3, 1997, Warden Cunningham read aloud to the appellant the
investigators' conclusions, which satisfy the requirements of Per 1001 08(H(1)3.

Per 1001.08(£)(2) requires an appointing authority to, “provide[s] the employeean opportunity at the
meeting to refute the evidence presented by the appointingauthority." Warden Cunningham met with Mr.
Johnson on November 18, 1997. Hereviewed with Mr. Johnson the investigation of the dining hall incident
with Timothy Eldridge, and discussed the second investigationinvol ving willful misrepresentations on Mr.
Johnson's applicationfor employment. When Mr. Johnson brought materialswith him to the meeting,
Warden Cunningham asked if the informationwould " refute the evidence' supporting the allegations. Mr.
Johnson responded that they would not, but could hel p the Warden understand the situation more
completely. Warden Cunninghamrefused to accept the documents, but told Mr. Johnson to bring them back
at afollow-upmeetingif he believed they would refutethe allegations. Mr. Brock, who was present at the
meeting as an SEA steward, testified that at the meeting, Mr. Johnson admitted that his documents would
not actually refute the evidence, but would help the Warden understand the entirety of the circumstances
surrounding both investigations. Mr. Johnson was suspended with pay pending completion of the
investigation. It was clear from the testimony, including that of Mr. Johnson, Mr. Brock, Warden
Cunninghamand Investigator Wilson, that Mr. Johnson understood both the seriousness of the charges

against him and the nature of the evidencesupporting those charges.4

Warden Cunningham met with the appellant again on December 3, 1997. Cpl. Currier testified that he
received a last minuterequest to sit in as the SEA representativebecause Mr. Brock was unavailable. He
testified that Mr. Johnson was directed to a chair, and Warden Cunningham read the specific charges against
him.> Mr. Johnson asked to be allowed to go home and pick up his paperwork, claiming he didn't know he
needed it at that meeting. He testified that Warden Cunningham told him he should have known the purpose
of the meeting, and refused to allow him to collect his paperwork from home. However, hedid so only after
Mr. Johnson admitted that the documentshe intended to retrieve would not "' refutethe evidence.”

* In Boulay, the Court cited Ackermanv. Ambach, 530N.Y.S.2d 893, 8% (App. Div. 1988): “The dates and nature of
the alleged misconduct must be sufficiently precise, when considered with information available to the charged
individual, to alow the presentation of an intelligent defense.”

4 Unlikethefactsin Boulay, no"...important details of theinvestigation, including names of complainants, dates and
specific details of the alleged misconduct™ werewithheld. Mr. Johnson knew that he was being accused of lying on his
applicationfor employment, and of withholding critical information during the course of aninvestigation.

* The Board voted to sustain the termination solely on the basis of Appellant’s willful falsification of his application for
employment, and the Board's findings generally are limited to that aspect of the investigation and discipline.
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Per 1001.08 (£)(3) requires the appointing authority to, “document[s] in writing the nature and extent of the
offense.” The appellant argued that because the letter of terminationwas not availablefor Mr. Johnson's

review at the December 3, 1997, meeting, the appointing authority failed to comply with Per 1001.08 (£)(3).
Again, the Board does not agree. The appointing authority did document in writing the nature and extent of

the offensein both its written investigative conclusions,and later in the letter of termination.

Per 1001.08 (f) (4) requiresthe appointing authority to “list[s] the evidence the appointing authority used in
making the decision to dismiss the employee.” Once again, the appellant has asked the Board for an overly
broad reading of therule, insisting that the appointing authority was responsiblefor producing a “list” of the
evidence. However, nothingin therule requires thelist to be providedin writing, or that the agency must
create a document specifically for that purpose. By reading Mr. Johnson theinvestigative conclusions,
Warden Cunningham did, in fact, list the evidence upon which the department relied in deciding to dismiss
the appellant. [See State's Exhibits7 and §]

Theagency's delivery by certified mail of the notice of dismissal to Mr. Johnson satisfied the requirements
of Per 1001.08 (g). The appointingauthority, having complied with the provisionsof Per 1001.08 (f), and
having found that there were sufficient groundsto dismiss the appellant, sent to him a " written notice of
dismissal, specifyingthe nature and extent of the offense’ and advising him of hisright to appeal his

terminationto this Board.

The Board rejectsthe appellant's argument that he should be reinstated becausethe agency allegedly failed
to exerciseappropriatediligencein its process for screening and selecting applicants. The agency would be
well-advisedto review its screening and selection process to decreasethe likelihood of similar problems
arising in the future. In thisinstance, had the agency completed a more thorough pre-employment review,
including contact with New HampshirePolice Standardsand Training, facts surrounding the appellant's
work as a part-time police officer might have been uncovered. The agency's failureto do so, however, does
not excuse the appellant for having made intentionally false or misleading statementson his " Self-Reported
Background" report in responseto questionsIl e, II £.6, and I g.

¢ Mr. Johnson's testimony that he misunderstood the question and believed it pertained to criminal conduct only was
somewhat disingenuous, in light of the memorandum from Sgt. Murphy notifying Mr. Johnson of suspension pending
the outcomeof an investigation.
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For the reasons set forth above, the Board voted unanimously to deny Mr. Johnson's appeal.

THE PERSONNEL APPEALSBOARD

o

Mark J. Bffinett, Chairman

i, G T

kl?ﬁtrick H. Wood, Commissioner

e -~

Jar}i}es J. Barry Commissioner
7

e

ccC: VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
. Michael C. Reynolds, SEA Genera Counsel, PO Box 3303, Concord, NH 03302-3303
("\ \ John E. Vinson, Corrections Counsel, Dept of Corrections, PO Box 769, Concord, NH 03302-0769
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