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THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 97-433, Appeal of Joanne Johnson, the court upon
June 9, 1998, made the following order:

The parties having reached a settlenment agreement with
respect to the issues raised on appeal,

plaintiff’s request
to withdrawthe appeal is granted.

Appeal wi t hdr awn.

Di stribution:

NH Personnel Appeals Board 96-T-5
Suzanne M GCornman, Esquire

A G 0’Neil, Jr., Esquire

John Martin, Esquire

Dorna K. Nadeau, Suprene Court
File

Howard J. Zibel,
Clerk
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603)271-3261

APPEAL OF JOANNE JOHNSON
New HampshireHospital
Docket #96-T-5
Responseto Appellant's Motion for Rehearing

May 21, 1997

On September 5, 1996, the New Hampshire Personnel AppealsBoard received the appellant's
Motion for Rehearing in the above-captioned appeal. The State's response was received on
September 13, 1996.

The appellant argued that Ms. Johnson's termination from employment was effected in violation of
Per 1001.08(f), and as such, her reinstatement would be subject to the provisions of RSA 21-1:58,1
which states, in part:

"*...If the personnel appealsboard findsthat the action complained of ... wastaken
inviolation of a statute or of rules adopted by the director, the employee shall be
reinstated to the employee's former position or a position of like seniority, status
and pay. The employee shall be reinstated without loss of pay, provided that the
sum shall be equal to the salary loss suffered during the period of denied
compensation lessany amount of compensation earned or benefitsreceived from

any other source during the period."
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The appellant also argued that the Board's order suspending Ms. Johnson for one year violated Per
1001.05 of the Rules of the Division of Personnel which permits suspensionsin excess of 20 working
days only when the employee's offensein relationship to the employee's job function warrants a
longer period of suspension. The appellant argued that there was neither discussion nor explanation
in the Board's decision setting forth or establishing the seriousness of Ms. Johnson's offensein

relation to her job function which would warrant a suspension in excess of 20 days.

The appellant requested that the Board reconsider its decision and modify its order, reinstating Ms.
Johnson with all back pay and benefits, and removing any "implicationthat M s. Johnson's
performance warranted discipline of any kind or in the aternative that thelevel of discipline

applicablebe determined as aletter of warning...”

Inits Response, New Hampshire Hospital argued that the Board's order had described the
appellant's offensein relationshipto her job function by finding that the appellant's conduct
"'compromised staff safety, compromised patient care, and warranted substantial disciplinary action.
New Hampshire Hospital also argued that even if the Board wereto find that atermination was
effectedin violation of rules adopted by the Director of Personnel, RSA 21-1:58,1 does not

necessarily require reinstatement without loss of pay or benefitin all cases.

RSA 21-1:58,1 also provides, in pertinent part:

"In al cases, the personnel appeals board may reinstate an employee or otherwise
change or modify any order of the appointing authority, or make such other order

asit may deemjust." (Emphasis added.)

Having considered the Motion and Responsein light of the Board's August 9, 1996 Decision, the
Board voted unanimously to deny Appellant's Motion for Rehearing. The Board remains of the
opinionthat in adopting RSA 21-1:58,1 the legislature conferred upon the Board broad equitable

powers, and that as the statute provides, in adl casesthe Board may reinstate an employee or
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otherwise change or modify any order of the appointing authority, or make such other order asit
may deem just.

Accordingly, the Board voted to deny Appellant's Motion for Rehearing, and in so doing, to affirm
itsdecisonto order Ms. Johnson reinstated after a one year disciplinary suspension.

THE NEW HAMPSHIRE PERSONNEL APPEALSBOARD

Dt P

Mark J. Berﬁétt “Chairman
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LisaA. Rule, Commissioner
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PERSONNELAPPEALSBOARD

25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

APPEAL OF JOANNE JGHNSON
New Hampshire Hospital
Docket #96-T-5

August 9, 1996

‘The New Hampshire Personnel Appeals Board (Bennett, Rule and Barry) met on Wednesday and
Thursday, July 24 and 25, 1996, to hear the termination appeal Of Joanne Johnson, a former
employee of New Hampshire Hospital. Ms. Johnson was represented a the hearing by Attorney A.
Gerald O'Neil, Jr. Attorney John Martin appeared on behalf of New Hampshire Hospital. Ms.
Johnson was appealing her Getober 9, 1995, dismissal from her position as aregistered nurse
assigned i Unit E, on the following charges:
|, That Ms. Johnson engaged in professional and supervisory miscenduct by carrying out
inappropriate medication practices,
2. That Ms. Johnson failed to follow policieswith respect to high risk patients,
thereby placing the patients and staff at risk;
3. Tha,Ms. johnson demeaned employeesshe supervised; and
3. That Ms. Johnson viclated New Hampshire Hospital Posted Policy #26 which
states, “You shall not abuse any patient. Abuseis defined as, but not limited
lo, acts of omissionor cominzission that are disparaging or.degrading to a
patient, isjurious to him/her, or compromise the professional care being
provided 10 the patient.”
\ V
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Before receiving evidence on the merits of the appeal, the Board ruled as follows on several pre-

hearing motions:

1. State's Motion for Protective Order: The motion was granted to the extent that any
portion of the record dealing with incident reportswill be sealed, and any referenceto
patients names shall be redacted from the record.

2. Appellant’s Motionto Sequester: The motion wasgranted. Beforebeing asked |o leave
the hearing room, the witnesses were instructed not to discusstheir testimony until the
hearing had been concluded and a decision had been issued.

3. Appdlant's Motion lo Dismissor inthe Alternativeto Exclude Evidence: The motion
was denied, although the Board allowed the appellant to raise the motion later in the
hearing. The Board ruled that the substance of the motion was a question of fact which
could only be resolved by receiving evidenceon the factual disputes.

In his opening statement, Mr. Martin asserted that over a period of severa years, Ms. Johnson had
engaged in supervisoiy and professiona mi.conduct, including violation of New Hampshire
Hospital Policy on Administration of Medication. He argued that evidenceof the extent and
seriousnessof the offensesin question did not cometo light until a 1996 investigation into practices
on the unit to which Ms. Johnson was assigned. He asserted that on September 20, 1995, after
meeting with Ms. Johnson to discussthe allegations of supervisoiy and professional misconduct,
New Hampshire Hospital placed Ms. Johnson on a paid administrativeleave while New Hampshire
Hospital concluded its investigation.

Mr. Martin asserted that over the previousfew years, Ms. Johnson had been counseled regarding
some of theissuesthat ultimately lead to her termination, and that New Hampshire Hospital
supervisory staff had believed that Ms. Johnson wastaking stepsto addressthose problems. Mr.
Marlinargued that if the Stale had been aware of the seriousnessand frequency of the offenses,
termination would have occurred sooner. However, he argued when New Hampshire Hospital
determined that corrective action had not been taken, and that Ms. Johnson had engaged in nursing
practiceswhich constituted abuse under New HampshireHospital Policy #26. He asked the Board
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to find that New Hampshire Hospital had no option but to dismissher from her employment under
the optional dismissal provisionsof Per 1001.08 (b) of the Rules of the Division of Personnel.

Mr. O'Nell argued that although Ms. Johnson’s October 9, 1995, notice of termination purported|o
list all the appropriateand relevant evidence supporting the Hospital's decision to dismiss the
appellant from her position, specific chargesagainst Ms. Johnson which appeared in the notice of
termination were never disclosed to the appellant, or discussed with her prior to her dismissal. Mr.
O'Neil arguedthat Ms. Johnson had been called in from her vacation and asked to participate in a
meeting on September 20, 1995. He said that Ms. Johnson wastold it would 'bein her best
Interest™ to attend the meeting, but was never apprised that the purpose of the meeting wasto
discuss her potential termination from employment. Mr. O’Neil argued that New Hampshire
Hospital failed to provide the appellant with any specific chargesor allegationsto refite, that her
supervisorsquestioned her without prior warning, and that they failed to provide Ms. Johnson any
meaningful opportunity to refute whatever evidence they intended to rely upon in dismissing her

from her employment.

Mr. O'Neil argued that none of the doctors on staff at New Hampshire Hospital were consulted
prior to the appellant’s termination. He argued that New HampshireHospital failed to disclose the
name of any patient who had suffered any harm at Ms. Johnson’s hands. He argued that all of Ms,
Johnson's annual performance evaluationsfor the previous eight years ultimately concluded that

Ms. Johnson “met expectations™ over-all.

Finally, he asserted that the evidence supporting Ms. Johnson's terminationwas based solely on the
statements of Mental Health Workerssupervised by the appellant who believed that Ms. Johnson
had participatedin the decision not to post a position of Mental Health Worker I into which one of
them might have been promoted. Mr. O'Neil argued that the investigationwhich New Hampshire
Hospital conducted was nothing more than a"fishing expedition™in which the hospital engaged
after receivinga complaint against Ms. Johnson from aMental Health Worker who just had been
counseled by the appellant. He argued that termination was not an appropriate remedy, and that if
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New Hampshire Hospital had concernsabout the appellant's work performance, the appellant
should have been apprised of those concernsand allowed an opportunity to rectify them.

Thefollowing persons offered sworntestimony: Gary Gordon, Mental |-ledth Worker; Kathy M.
Pimley, Mental Health Worker; Sylvia Grandfield, Nursing Coordinator; Vareen Domaleski, Chief
Nurse Executiveand Administrator of Patient Care; Dr. Jeffrey Haines; Mary Ellen Duncan, retired
Menta Health Worker 11; Nancy West, R.N.; and Joanne Johnson, Appellant. Thefollowing

exhibitswere offered and admitted into evidence:

Sate's #1 - August 29, 1995, statement of Gary Gordon

State's #3 - December 12, 1994, counseling letter from SylviaGrandfield to
Joanne Johnson

State's #4 - 12/15/94 Performance Evaluation of Joanne Johnson

State's #5 - 12/17/93 Performance Evaluation of Joanne Johnson

State's #6 - June 30, 1995 follow-up counseling letter from Sylvia Grandfield to
Joanne Johnson

Slate's #7 - Minutes of the September 20, 1995, meeting preceding Ms. Johnson's
administrativeleave

State's #8 - 2/3/92 Policy on Administrationof Medications

State's #9 - New Hampshire Hospital Rules and Regulations

Appellant's A - 12/7/94 Unit E Nursing Team Meeting Record

Appellant's B - 9/23/94 Unit E Nursing Team Meeting Record

Appélant's C - 3/2/95 Unit E Nursng Team Meeting Record

Appélant's E - 5/9/94 Responsefrom Joanne Johnson to Performance Summary

Appellant's F - Clinical Practice Evaluation of Joanne Johnson completed by

Sylvia Grandfield
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State's Exhibit #2 (Kathy M. Pimley’s statement) and Appellant's Exhibit D (Judy Clark's Progress
Notes) were excluded from consideration at the conclusion of the hearing. In deciding to exclude
those exhibits, the Board found that the information contained therein was not disclosed to the
appellant at any time prior to her termination, and she wastherefore denied any meaningful
opportunity to the refutethe allegations which stemmed from those reports. Consistent with that
decision, the Board excluded from consideration any allegations contained in the letter of
termination which were based upon either the Pimley or Clark evidence. (See below)

At the conclusion of the hearing, both parties submitted numerous proposed findings of fact and
rulingsof law. Having reviewed those requests, the Board decided to issue its own findings of fact
and rulings of law. To the extent that the parties' requests are consistent with the findings and
rulings below, they are granted. Otherwise, they are denied.

Findings of Fact

I. Ms. Johnson wasemployed as a nurse by New Hampshire Hospital for approximately eight and
ahdf yearsprior to her termination from employment.

2. Ms. Johnson’s performance evaluations noted a number of deficiencies in her performance,
including planning and organizing her workload efficiently, expressing information in an
appropriate fashion, asking for help when needed, adapting to new methods or tasksin a
cooperativemanner, attempting to find solutionsto problemsencountered and seeking guidance
when necessary.

3. Ms. Johnson received counseling from her supervisor for unsatisfactory job performancefor
frequently being absent from Unit E during her assigned shift for extended periodsd time. She
was also counseled for demonstrating a lack of leadership, leaving staff feeling unsafe and
compromised by the lack of attention they and the patients were receiving from the appeliant.

4. Ms. Johnson received counseling from her supervisor concerning her conduct toward
subordinate staff.

5. On at least one occasion, Ms. Johnson signed admission paperwork which she had not reviewed
with a patient.
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10.

11

On infrequent occasions, Ms. Jolmson directed Mental Health Workersto administer medication

to patients.
The practiceof allowingaMental Health Worker to deliver medication to a patient is not

common, but has been used by other staff when a patient refuses to accept medication from the
nurse, and administeringthe medication is considered the best way to avoid declaring a

"' personal safety emergency™” for the patient.

In January, 1995, Ms. Johnson asked aMental Health Worker to deliver apill to one of the
patients. Her supervisor, SylviaGrandfield learned of the incident, discussed it with Ms.
Johnson, and directed her to ceasethe practice. No warning wasissued asaresult of Ms.
Grandfield's discovery that Ms. Johnson had allowed a Mental Health Worker to deliver
medication to a patient.

Ms. Johnson admitted that she had referred to herself asthe ' biggest baby-sitter," and that she
had made disparaging remarks about her subordinates. However, the evidence reflectsthat
carping among staff wasrelatively cominonplace.

Ms. Johnson frequently avoided one-on-oneconfrontationswith patients, testifying, “My jobis
supervisory. I'm not the first line of battle” Ms. Johnson allowed the Mental Health Workers
to deal with patient interventions, testifying that if one patient becomes agitated, the others
become involved, and someone from the staff needsto befreeto call for help.

Ms. Johnson often began her shift by making alist of the prn (as needed) medication which had
been authorized for the patients on the unit. In ordering administration of prn medication, or
approving the use of pm medication at a patient's request, Ms. Johnson relied on the patient's
past history in determining whether or not the medication should be administered.

1%.Ms. Johnson frequently relied on Mental Health Workersto make observations of patient

13.

14.

behavior in completing patient assessments.

Investigationof Ms. Johnson's conduct on Unit E wasthe direct result of a sexual harassment
complaint filed against Ms. Johnson by a Mental Health Worker whom Ms. Johnson had
counseled previoudy on a safety issue.

Ms. Johnson was called to a meeting on September 20, 1995, at New Hampshire Hospital.
VYareen O. Domaleski, SandraM. Davis, Sylvia Grandfield, Sally Darling, Joanne Johnson and
SEA Field Representative Jean Chellis were present. At the meeting, Ms. Johnson was asked to
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respond to questionsconcerning her nursing and supervisory practice. She was not asked to
respond to specific allegations concerning individual incidents or patients.

15. At the September 20th meeting, Ms. Jolmson requested copies of the specific alegations against

her which staff had made. Ms. Domaleski consulted with legal counsel at New Hampshire
Hospital and wasinformed that the statements were confidential and should not be released to

Ms. Johnson.

Rulings of Law

‘L;"!

New Hampshire Hospital Posted Policy #26 states: ™Y ou shall not abuse any patient. Abuseis
defined as, but not limited to acts of omission or commission that are disparagingor degrading
to a patient, injurious to him/her, or compromise the professional care being provided to the
patient.” Violationof Posted Policy #26 constitutes groundsfor immediate dismissal ;without
prior warning.

New Hampshire Hospital Policy regarding the Administration of Medications states, in part,
"Only registered nurses, licensed practical nurses and graduate nurses scheduled for or awaiting
State Hoard resultsshall pour and administer medicationsto patients. Studert nurses may pour
and administer medicationsunder supervision of their clinical instructor."

New Hampshire Hospital Policy regarding the Administration of Medications states, in part,
“The nurse shall assessthe patient’s need for and responseto drug therapy. The assessment
includes patient's medical history, history of drug allergies, medication history, patient’s attitude
about and understanding of drug therapy and a review of the patient's current condition."

Per 1001.0S (b) of the Rules of the Division of Personnel providesthat, *In cases such as, Gut
not necessarily limited to, the following, the seriousness of the offensemay vary. 'Therefore, in
some instances immediate discharge without warning may be warranted while in other cases one
written warning prior to dischargemay be warranted...” The list of offensesincludes, “Violation
of aposted or published agency policy, the text of which clearly statesthat violation of same
may result in immediate dismissal.”

Per 1001.08 (f) providesthat, ""No appointing authority shail dismiss aclassified employee

under this rule until the appointing authority: (1) Meetswith the employee to discuss whatever
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evidencethe appointing authority believes supportsthe decisionto dismiss the employee priot to
issuing the noticeof dismissal; (2) Providesthe employee with an opportunity at the meetingto
refute the evidence presented by tlie appointing authority... (3) Documentsin writing the nature
arid extent of the offense; (4) Lists the evidence the appointing authority used in making the
decision to dismiss the employee..”

Discussion

Firgt, the Board was extremely troubled by New Hampshire Hospital’s attempt to enter into
evidence State's Exhibit 2, the typed version of the Pimley statement. Mr. O’Neil objected io the
admission of that exhibit, insisting thet if the Board were to read the statement, it should review the
handwritten original which was dated September 24th, four days after the meeting at which Ms.
Johnson dlegedly wasalowed to review al the evidencesupporting her termination. New
Hampshire Hospital vigoroudy advanced the argument that Ms. Pimley had mistakenly dated her
statement September 24th, but actually wroteit on August 24th. Ms. Pimley insisted that she had
written the statement in September after having been contacted by New Hampshire Hospital staff
aid asked to writea statement. A similar discrepancy was found on asecond piece of evidence,
which New Hampshire Hospital originally represented as having been reviewed with the appellant
at the September 20th meeting, althoughthat evidencewas not availableuntil threedays after that

meeting.

Thisevidence, which was excluded from the Board's consideration of the merits of the appeal,
strongly suggeststhat New Hampshire Hospital misrepresented the date of both the typed Pimley
statement and the Clark evidence. Thereisalso conflicting testimony which suggeststhat at least
one of New Hampshire Hospital's witnesses misrepresented the extent of the discussionat the
meeting with Ms. Johnson on Septeniber 20", knowing that certain evidence did not exist on the
date that Ms. Johnson allegedly was permitted to respond to the allegationsarising from that

evidence.
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On the merits of the appeal, the record reflectsthat New Hampshire Hospital had significant
concerns about Ms. Johnson’s performancefor several years prior to her termination from
employment. At least nine months prior to Ms. Johnson's termination, Sylvia Grandfield was aware
that Ms. Johnson had allowed a Mental Health Worker to administer medication to a patient. In
spite of itslater assertion that this practice constituted a violation of the Hospital's policy on the
administration of medicationand represented an offense warranting the appellant's immediate
termination without prior warning, New Hampshire Hospital took no action to disciplineMs.
Johnson when she admitted to that conduct in January, 1995.

New Hampshire Hospital was aware of continuing allegationsby staff that Ms. Johnson avoided
direct intervention with patients, and that her failureto interveneleft the staff feeling uncomfortable
and threatened. In spite of solid evidenceto that effect, New Hampshire Hospital took no formal
disciplinary action, choosing instead to counsel her and admonish her to improve her performance in
that area. Similarly, New Hampshirel-lospitd was aware of Ms. Johnson’s frequent absencesfrom
theunit and the resulting potential for risk to patientsand staff. Still, New Hampshire Hospital
imposed no formal discipline, electing instead to counsal Ms. Johnson and admonish her to improve

her performance in that area.

New Hampshire Hospital took stepsto investigate all egationsabout Ms. Johnson’s professional and
supervisory conduct, but failed to apprise her of the specific allegations she was expected to refute
at the meeting on September 20, 1995. New HampshireHospital attempted to introduce evidence,
in theform of typewritten statement dated August 24, 1995, by Kathy Pimley, detailing an incident
of improper nursing practice. New Hampshire Hospital asserted that the allegationscontained in the
Pimley statement were discussed with Ms. Johnson at the September 20, 1995, meeting. However,
Ms. Pimley’s handwritten statement was dated September 24, 1995, and Ms. Pimley testified that
she had not written the statement until after speaking with New Hampshire Hospital staff on
September 22, 1995, and being asked to write the statement in question. The Clark statement on
which New Hampshire Hospital also relied in itsletter of termination was dated September 23,
1995, three days after the meeting with Ms. Johnson.
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Decision and Order

Thefactsin evidence do not support the immediate termination without prior warning of a
permanent full-timeemployee. Instead, the evidence makes a compelling case for progressive
discipline. While the evidence supports New Hampshire Hospital's assertion that Ms. Johnson
carried out her nursing and supervisory responsibilitiesin a substantially unacceptable manner, there
wasinsufficient evidenceto persuadethe Board that her conduct congtituted “abuse™ within the
meaning of New Hampshire Hospital Posted Policy #26.

Severa witnesses, including Dr. Haines, testified that the practice of alowing Mental Health
Workersto administer medication wasrare, but that with patient carein mind, a nurse or doctor
might ask a Mental Health Worker to hand a pill or a cup of medicationto apatient in the nurse's
presence if the patient refused to takeit from the nurseor doctor. If New Hampshire Hospital
believed that Ms. Johnson's practice violated its medication policies, or represented athreat of harm
to patientsand staff, New HampshireHospital could have sought the assistance of the Board of
Nursing for investigation into her continued eligibilityfor licensure. New Hampshire Hospital
might al so have disciplinedthe appellant for insubordinationfor specifically ignoring Ms.
Grandfield’s earlier directiveto cease that practice.

Thefact that Ms. Johnson was often absent from the unit or that she avoided direct intervention with
patientswas also known to New Hampshire Hospital supervisory personnel at least two years before
the date of termination. New Hampshire Hospital had every opportunity to take appropriate
disciplinary action at that time, but chose not to do so.

The Board voted unanimously to reinstate Ms. Johnson. However, in so doing, the Board voted to
reinstate her without benefit of back pay, |eave accrual, insurance payments or seniority credit,
following a one year suspens on without pay, which shal expire on October 8, 1996. The Board
found that Ms. Johnson’s conduct compromised staff safety and patient care, and warranted
substantial disciplinary action. Therefore, her period of absence shall be treated as a disciplinary

suspension. Furthermore, the Board voted to order that the notice of suspensionshali serveasafirst
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warning under the optional dismissal provisions of Per 1001.08 (b) of the Rules of the Division of
Personnel. Assuch, any further offense as described by Per 1001.08 (b) of those Rules shall be
treated as groundsfor immediate dismissal without further warning.

Ms. Johnson shall bereinstated, following her suspension, to anursing position at New Hampshire
Hospital at atime whichis mutualy convenient to the parties. New Hampshire Hospital shall be
authorized to determine the unit and shift to which Ms. Johnson shall be assigned where she can
receive the maximum amount of supervision, and her performance can be subject to closer scrutiny

by supervisory nursing personnel.
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PERSONNEL APPEALS BOARD

25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

APPEAL OF JOANNE JOHNSON
Docket #96 -T-5
New Hampshire Hospital
June 3,1996
A quorum of the New Hampshire Personnel Appeals Board (Mc¢Nicholas and Bennett) met
Wednesday, April 3, 1996, for a prehcaring conference in the above-captioned termination
appeal. Marie Lang, New Hampshire Hospital Human Resources Administrator, appeared on

behalf ol the State. Attorney A. G. O'Neil appcarcd on the appellant's behalf.

Mr. O'Neil said that during the discovery process, New Hampshire Hospital had provided him
with copies of statements written by three Mental Health Workers, and that those statements
contained the basis of seventeen separate allegations upon which New Hampshire Hospital
relied in terminating Ms. Johnson's employment. Mr. O'Neil said that he had requested work
assignment and scheduling information lor the unit Ms. Johnson supervised, as well as
performance evaluations and injury reports for those persons expected to testify at Ms.
Johnson's hearing. He said that New Hampshire Hospital refused his request for employee
information on the grounds that performance evaluations and injury reports are confidential

documents which may not be released without the employee’s consent.

The appellant also had requested copies of correspondence related to acounselling letter issued
to one of Ms. Johnson’s subordinates. Mr. O’Neil said that he had been denied access to the
counselling letter, the employee's written response to the counselling, and information relating

to a sexual harassment complaint which that employee later f{iled against Ms. Johnson.

Ms. Lang conlirmed that New Hampshire Hospital had declined to provide the records
requested by Attorney O’Neil. She said that New Hampshire Hospital had an obligation to
maintain the confidentiality of employee records. However, she said that New Hampshire
Hospital was willing to release employee information if the employees themselves authorized

release of their records to Mr. O'Neil.
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After hearing oral argument by the representatives of the parties on each of the requests, the
Board issued an oral order at the hearing. Ms. Lang asked the Board to reduce its orders to
writing to protect New Hampshire Hospital from any controversy arising out of the release of
employee records to the Appellant.

1. First Report of Injury, Employee Duty Rosters and Incident Reports:
Mr. O’Neil argued that the claims against his client included allegations that as aresult
of poor supervisory practices, subordinate employees had sustained workplace injuries.
He said that without specific information about the date(s) of aleged injuries, the
nature of the injuries, and information concerning the incident(s) during which the
injuries allegedly occurred, his client would be unable to respond in a meaningful

fashion to the allegations. The Board granted the Appellant's request.

To the extent that the aforementioned information was available, it was to have been
provided to the Appellant, with patient names redacted, not later than April 17, 1996.

2. Assignments and duty rosters - January 1, 1995 through August 31, 1995.
Mr. O’Neil argued that without specific information about work assignments, his client
would be unable to answer the allegation that she employed "favoritism" in scheduling
and assignments, and had workplace "pets." Ms. Lang said that New Hampshire Hospital
had no objection to providing the information, but doubted that duty rosters or
assignment lists for that period of time still existed.

To the extent that duty rosters or assignment sheets for the period of January 1, 1995,
through August 31, 2996, were available, or could be recreated or reproduced, New
Hampshire Hospital agreed to provide them to the Appellant not later than April 17,
1996.

3. Performance evaluations of the State's witnesses. Mr. O’Neil said that he had requested
copies of performance evaluations for three of Ms. Johnson's former subordinates, and
copies of any evaluations which Ms. Johnson might have signed. He argued that for
eight and one half years there had never been any concerns about Ms. Johnson's
performance. Heargued that it was imperative for his client to have information about
her former subordinates immediately prior to the date of Ms.Johnson's termination, as
well as the most recent evaluation to obtain information about their working



relationships before and after the termination.

Ms. Lang objected to disclosing the contents of personnel files to the Appellant without
authorization from the employees to do so. After some deliberation, the Board
authorized Mr. O'Neil to take the depositions of the witnesses rather than requiring

New Hampshire Hospital to produce the employees’ performance evaluations.

Counselling letter and response: Mr. O’Neil asserted that in August, the Appellant had
issued a letter of counselling to a subordinate employee. He said that when the
employee responded to the counselling, the response contained a charge of sexual
harassment, prompting the subsequent investigation which ultimately resulted in Ms.
Johnson's termination from employment. Mr. O'Neil argued that although New
Hampshire Hospital had not listed this employee as a potential witness, nor the
employee's statement as a potential exhibit, the appellant should beentitled to whatever
information the Hospital relied upon in undertaking an investigation of Ms. Johnson’s
conduct and performance. Ms.Lang argued that the employee had made a"very general
statement" which Ms. Lang then reported to the Nursing Supervisor. She argued that a
"two-track" investigation was undertaken, one to investigate the charges of sexual

harassment and the other to explore the performance issues.

New Hampshire Hospital was directed to provide a copy of the counselling letter and
reply to the Appellant not later than April 17, 1996.
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