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APPEAL (F RCBERT JOYCE
Docket No. 92-T-15

Departnent of Resources and Econom c Devel opnent

The Board (Bennett, Rule and McGinley) net on Cctober 14,
1992, to hear and consider the appeal of Robert Joyce, a forner
enpl oyee of the Departnent of Resources and Econom c Devel opnent
(DRED). DRED contends that M. Joyce was laid off as part of its
reorgani zation in order to effect legislatively nmandated cost
cutting. M. Joyce contends that he was termnated in retaliation
for having filed grievances and conplaints regarding DRED’s
operations. M. Joyce had been enpl oyed seasonally by DRED for
approxi matel y 18 years.

In this matter, M. Joyce is represented by Mchael C
Reynol ds, SEA General Qounsel . The Agency is represented by
Kenneth C Pl ourde, its Business Admnistrator.

The Agency presented a Mtion to Dsmss this appeal on
grounds that M. Joyce received proper notice that his seasonal
posi tion as a Mai ntenance Mechanic II at Crawford Notch State Park
had been identified for elimnation in order to reduce costs and

fulfill legislative nandates, that DRED has been engaged in the
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process of streaminingitself and that includes the eli mnation of
Mai nt enance Mechanic II positions like M. Joyce’s, and that his
appeal is based upon the definition of "permanent seasonal
enpl oyee" as it is set forth in RSA 98-A:3. n this point, DRED
contends that M. Joyce is not entitled to autonmatic recall to a
seasonal positionin accordance with our decisionin the Appeal of
Lang Mann (No. 90-T-12). This notion was taken under advi senent at
t he heari ng.

The record and evidence in this appeal consists of the
parties’ pl eadings, the testinony of w tnesses, and four exhibits
offered by the appellant w thout objection. On the record and
evi dence we grant M. Joyce’s appeal in part and deny DRED s Mdti on
to Db smss.

Three issues present thenselves in this appeal:

1 Vs M. Joyce "fired" or "laid off"?

2. Does RSA 98-A apply to him particularly i nsofar as RSA

98-A 3 appears to confer certainri gglt S upon t enpor ary or
seasonal enpl oyees whose posi ti ons becone "permanent" by
virtue of that statute?

3. If so, what are the protections afforded by t hat statute?

Ohthe first i ssue, the Board concludes that M. Joyce was not
"fired," but "laid off."

Harry Rei d, Supervisor of Parks perations, testified that he
had previ ously recommended the elimnation of M. Joyce's position
and did so again in the budget prepared i n the spring of 1989, in
order to save noney. He says he had | ost two ot her Mintenance

Mechanic 11 positions in this way, with the Park MNanager |
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positions assumng the responsibilities thereof. Subsequent | y
(testifying on cross examnation), afull tine M ntenance Mechani c
ITI was hired for the "Northern Region," to replace the various
Mai nt enance Mechani cs 11 for each park in that regi on, one of such
posi tions havi ng been M. Joyce’s. This job was not offered to M.
Joyce. Nothing was done to put M. Joyce in anot her position for
whi ch he was qual ified, and i ndeed, he may have been qualified for
several positions, includingthe full tine Ma ntenance Mechani c 11
position. Nothing was doneto seeif the part time enpl oyees, |ike
M. Joyce, could fill this newfull tinme job. DRED did not believe
that M. Joyce had any bunping rights and acted accordingly.

It is undisputed on the record as a whole that M. Joyce's
performance has been at |east satisfactory in his position as a
Mai nt enance Mechanic II. DRED does not dispute that M. Joyce
wor ked si x consecutive nonths in at | east one work season, and this
is in accord wth M. Joyce’s testinony that he did so at | east
four tines and perhaps six or seven tines. RSA 98-aA:3.

Areviewof the record and evi dence as a whol e does not |ead
us to conclude that M. Joyce was "fired' or "termnated' as a
factual natter. W do not conclude that a "retaliatory"
termnation occurred here. The evi dence suggests that M. Joyce,
t hough a "problem enpl oyee" for his supervisors, was encouraged to
seek pronotion, other jobs at DRED, was given good perfornance
reviews general ly (we di scount page 2 of Appellant's 1 as any ki nd

of perfornmance review having the weight of a fornal eval uation),
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and was generally treated and considered to be a val ued enpl oyee,
al t hough perhaps a difficult one.

DRED contends that Mr. Joyce’s appeal is based upon the
definition of "permanent seasonal enpl oyee" as contai ned i n RSA 98-
A:3. DRED contends that Mr. Joyce is not entitled to automatic
recall to a seasonal position due to our decisionin the Appeal of
Lang Mann, No. 90-T-12. W find that decision to be distinguish-
able from the instant appeal, and inapposite hereto. I n that
decision we determned that the appellant was not guaranteed a
position with DRED i n an upcom ng work season by virtue of being
"permanent" as defined by RSA 98-A:3. As the Board determned in

t he Appeal of Lang Mann, that:

"...(t)he appellant has offered no persuasive
argunent or evidence to lead the Board to
concl ude that DRED was under any obligation to
renire himfor the foll ow ng season."

Nothing in the instant case has changed our view  However,
thi s case does not revol ve around that proposition. Instead, this
case ultimately is resolved on the issue of what rights a
"per manent seasonal enployee" has in the event of |ayoff. W
conclude that he enjoys sone rights, that it is unclear whether
t hey wer e furni shed to hi mby the departnent, and accordi ngly, that
t hey nmust be.

RSA 98-A | defines a "seasonal appoi ntnent" as one "...full
time...for the period of appoi ntnment...reasonably likely to recur
each year for a varying nunber of nonths." These appoi ntnents

becone "pernmanent" pursuant to RSA 98-A 3, and therefore enjoy
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"...all the rights and benefits of a pernmanent enployee in the

classified service of the state" if the incunbent "...works the
equi val ent of 6 nonths or nore, not necessarily consecutively, in
any 12 nonth period...." On the evidence and record, this is
exactly what M. Joyce did. Accordingly, we find himto be a
"per manent seasonal enpl oyee."

Let us turn for a nonent to RSA 98-A:4, whi ch provi des:
"98-A 4 Retroactive Accumul ation. If such
permanent tenporary enpl oyee or such pernanent
seasonal enpl oyee i s enpl oyed beyond the 6 nont hs
period he shall be eligible for retroactive
accunul ation of paynment of accrued annual |eave
upon being laid off for the season or separation
fromservice. Such enpl oyee shall be eligibleto
accunul ate sick |eave and shall be allowed to
carry over any prior sick leave at the sane rate
for tinme actually worked. No paynent for sick

| eave, however, shall be nade for accrued sick
| eave upon | ay-off or separation."”

In pertinent part, the leave is available "...upon being Laid
off for the season or separation fromservice..." Reading this
chapter as a whole, and this section as a part of it, it
contenpl at es t hat seasonal enpl oyees are "l ai d of£" each season for
pur poses of its protections. (See, RSA98-A 1,11, :5, :7, and note
fornmer Per. 308:05, stipulated to be the effective rule at the
pertinent tinmes to this appeal ).

Wien M. Joyce was not offered enpl oynent for the 1992 season
(see February 6, 1992, neno attached to DRED’s Mdtion to O sm ss)
he was, in effect, "laid off » as contenpl ated by RSA 98-A:4, and
that chapter generally (Note, RSA98-A 7, recogni zing t he rul es of

the Dvision of Personnel). Thus, M. Joyce was a "permanent
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seasonal employee" Who was "laid of f, * as contenpl ated by t he rul es
of the Dvisionof Personnel. RSA 98-a:1, 3, 4, 7. Accordingly,
he was entitled to the protections of that statute and t hose rul es.
V¢ may thus answer issue two in the affirnative.

W turn nowto issue three. Pursuant to RSA98-A 3, M. Joyce
enjoyed "...all therights and benefits of a permanent enpl oyee in
the classifiedservice.. ." Inlight of RSA 98-aA:7, and our findi ng
that he was not termnated, but laid off, he was entitled to the
protections of Per. 308.05, Lavoff, at the tine of his nost recent
separation fromstate service. The layoff is clearly authorized by
that rule, and the procedure therefore is clearly establi shed.

Thus, Per. 308.05, (a)-(c), regardingthe procedure for | ayoff
apply here. Those require that the appoi nti ng aut hority determ ne
t he cl ass or cl asses af fected and consi der each enpl oyee thereinin
accordance with his seniority, etc. This occurred, in part, via
the neno to M. Joyce of February 6, 1992, from M chael Ppelchat,
appendedt o the agency’s Mtion to D smss. However, the referenced
neno fails todeal wth seniority or some of the other requirenents
of Per. 308.05 (a), such as Per. 308.05 (a)(1):

"No permanent enpl oyee shall be laid off from any
PR, part i e, o1 gi nel provi o1 Onel or. broBEL onary
enpl oyees serving in the sane class of position in
tS Pgt éa er?e?ryéi nfflgd the order of layoff shall be as
Nor is the issue of "bunpi ng" addressed as provided by Per.

308. 05 (b).

f ff. EX  f . inf
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govern the order of layoft for enpl oyees having 5 or
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nore years of state service. Enployees having | ess
than 5 years of service shall be laid off general ly
on the basis of ability."

Per. 308.05 (c), Notice, has not been conplied with. The
D rector of Personnel was not notified, accordingto the evi dence,
al though the 14 day noti ce peri od appears t o have been sati sfied as
the neno was issued in February and the "season" begins, it
appears, in My.

Turning briefly to Per. 308.05, (b) , Oder of Layoff, this can
be expected to be of greatest significance to the appell ant (See
also, Per. 308.05(a)). This section affords him"bunpi ng" rights
I n sone i nstances. The testinony suggested that he asked about,
inter alia, certain "laborer" positions, to which he mght have
been able to "bunp" pursuant to this section.

Quite sinply, the appellant’s only cogni zable conplaint is
that he did not get the procedural protections that he was entitl ed
to get as an 18 year veteran enployee in connection with this
| ayof f deci si on, which is otherw se non-revi enabl e by thi s Board.

Arenedy is in order to address the portion of this appeal
that we grant. Robert Joyce, having been laid off, is entitled to
the protections of former Per. 308.05. Accordingly, DRED is
ordered to review the extant seasonal positions junior to his
Mai nt enance Mechanic II position as of My, 1992, for which M.
Joycewas qualifiedinlight of his seniority, and the seniority of
the incunbents therein, in order to determne which, if any,

posi tions he coul d have "bunped' into. As the 1992 season is now
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concl uded, he i s awarded back pay i n accordance with the results of
saidreview, as his interests nay appear, | ess repl acenent ear ni ngs
he had during the pertinent seasonal period. S mlarly, Mr.Joyce
Is to be offered a seasonal position for cal endar year 1993, and if
one is not avail able, afforded the procedural rights towhich heis

entitled as set forth herein.
So order ed.

February 16, 1993 The Personn el Appeal s Board

7 s

Mark J .&Beﬁtﬁett, Acting Chairman

T

Lisa A Rule, Comm ssI oner

Kaxen S. McGinley, CommObsioner

CC: Kenneth Plourde, Administrator
Department of Resources and Economic Development

Michael C. Reynolds, General Counsel
State Employees Association of NH, Inc.

Virginia A. Lamberton, Director
Division of Personnel
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APPEAL OF ROBERT T. JOYCE
Docket #92-T-15
Department of Resources and Economic Development

Cct ober 29, 1993

On March 8, 1993, the Department of Resources and Economic Development
submitted a Motion for Reconsideration of the Board's February 16, 1993
decision i n the above captioned appeal. The State Employees' Association, on
behalf of the appellant, filed its Objection on March 15, 1993.

Having reviewed the Motion and Objection i n conjunction with the Board's
decision in this matter, the Board voted unanimously to deny the requested
reconsideration. The appellant failed to persuade the Board that on the
facts, the decision was either unlawful or unreasonable.

THE PERSONNEL APPEALS BOARD

Y

Mark J. Bg?(néd?t’, Acting Chairman
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‘LlsaA Rule Commissioner

S ML

Kér@n S McGinley, Comm1551o

cc: Virginia A Larnberton, Director of Personnel V
Kenneth Plourde, Administrator, Resources and Economic Developmefit
Michael C. Reynolds, SEA General Counsel

TDD Access: Relay NH 1-800-735-2964



