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No. 98-212

TO THE CLERK OF NH PERSONNEL APPEALS BOARD

#97-T-13

Appeal of Stuart LaValley

- The State of New Hampshire

Supreme Court

NHDIP NOVZTS

| hereby certify that the Supreme Court has issued the following order

in the above-entitled action:

October 23, 1998.

November 79, 1.998

Appeal from administrative agency is declined.
See Rule 10(1).

Broderick, J., did not participate.

Attest: é/%%/ 7 %/4\@

Carol A. Belmain, Deputy Clerk
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THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 98-212, Apped of Stuart LaValley, the court upon October
23, 1998, made the following order:

Appeal from adm nistrative agency is declined. See Rule
10(1) .

Broderick, J., did not participate.

Di stribution:

NH Per sonnel Appeals Board 97-T-13
M chael C Reynolds, Esquire

Sheri J. Kelloway-Martin, Esquire
Attorney GCeneral

Donna K Nadeau, Supreme Court

File

Howard J. Zibdl,
Clerk
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeal of Stuart P. LaValley
Docket #97-T-13
Department of Safety - Division of Motor Vehicles
March 9,1998

By letter dated October 30, 1997, SEA Genera Counsdl Michael Reynolds submitted a
Motionfor Reconsideration/Rehearing of the Board's October 1, 1997, majority decision
denying Mr. LaValley’s appeal of his termination from employment.

A properly filed motion for reconsideration must set forth fully every ground upon which
it is alleged that the decision or order complained of was unlawful or unreasonable, or it
must offer additional evidencethat was not availableat the time of the original hearing.

With that standard in mind, the Board respondsto the Appellant's motion asfollows.

TheBoard has set forthits factual and legal findingsin sufficient detail to apprisethe
partiesof its determinationsand permit ameaningful review thereof. Itisnot requiredto
rule specifically on each of the Appellant's thirty requests, many of which constitutelegal

argument.

The majority of theBoard did not view this as a case of termination of employment for

" out-of -work conduct,” nor termination for violation of an un-posted policy or ad hoc

rulemaking on the part of the agency. Loss of the Appellant'sdriver's licensefor a
minimum of 90 daysresulted in hisinability to perform up to 75% of his job duties
during the period of revocation. The personnel rulescited by the Appellantin

TDD Access: Relay NH 1-800- 735-2964



PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone(603) 271-3261

Appeal of Stuart P. LaValley
Docket #97-T-13
Department of Safety - Division of Motor Vehicles
February 5,1998

By letter dated October 30, 1997, SEA Genera Counsel Michael Reynolds submitted a
Motion for Reconsideration/Rehearing of the Board's October 1, 1997, majority decision

denying Mr. LaValley’s appeal of his termination from employment.

A properly filed motion for reconsideration must set forth fully every ground upon which
it isalleged that the decision or order complained of was unlawful or unreasonable, or it
must offer additional evidence that was not available at thetime of the original hearing.

With that standard in mind, the Board respondsto the Appellarit’s motion as follows.

TheBoard has set forth its factual and legal findingsin sufficient detail to apprise the
parties of its determinations and permit a meaningful review thereof. It isnot required to

rule specifically on each of the Appellant's thirty requests, many of which constitute legal
argument.

The mgority of the Board did not view this as a case of termination of employment for
""out-of-work conduct,” nor termination for violation of an un-posted policy or ad zoc
rulemaking on the part of the agency. Loss of the Appellant’s driver's licensefor a
minimum of 90 days resulted in hisinability to perform up to 75% of hisjob duties
during the period of revocation. The personnel rules cited by the Appellant in

TDD Access: Relay NH 1-800-735-2964
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conjunctionwith loss of licensure are not supportiveof his position. At best, Per
1001.05(b)(3) ¢ permits suspension of an employee, without pay, for up to 20 days, for
"fallureto maintain® arequired license or certification. That provision appearsto
contemplateamoreimmediately rectifiable lapsein licensure and not the situation where,
as here, the Appellant could not lawfully perform the vast majority of hisjob functions
for a least ninety days.

The Board agrees that the appointing authority could have elected to continue to employ
the Appellant in some other capacity, at least during the period of revocation. For the
reasons stated i n the previous decision, however, it was not compelled by law or rule to
do so, nor did its decision constitute an abuse of discretion. The appointing authority
gave adequate consideration to the salient facts and circumstancesof the case, including
the Appellant's long and satisfactory tenure with the agency. The Appellant was
adequately advised of the grounds for termination and given an opportunity, with an SEA
representative, to address them. No testimony elicited or cross-examination indicated
that the terminationwas based on grounds other than those made known to the Appellant.
Nor did testimony that the agency accommodated a licensing offer whose license was

suspended or revoked for 90 daysin 1987, indicate disparate treatment of the Appellant.

For the foregoing reasons, the undersigned Board members deny the Appellant's Motion

for Reconsideration.

Za

Lisa A. Rule, Commissioner
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Dissent

For al the reasons set forth in my earlier dissent, | respectfully disagree with the mgjority
opinionin this case, and would vote to reconsider the Board's decision. | remain of the
opinion that the degree of discretion exercised by the appointing authority was not
reasonableunder the circumstances of this case, and that the resulting decision to

terminatethe Appellant was, therefore, arguably unlawful.

For that reason | offer this dissent.

Ao o

Mark J. Benfétt, Chairman

cc.  VirginiaA. Lamberton, Director of Personnel
Sheri J. Kelloway-Martin, Litigation Office, Department of Safety
Michadl Reynolds, SEA General Counsel
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Tel ephone( 603) 271-3261

March 9, 1998

Michael Reynolds, General Counsel
State Employees’ Association

PO Box 3303

Concord, NH 03302-3303

Atty. Sheri J. Kelloway-Martin
Litigation Office

Dept. of Safety

Hazen Dr.

Concord, NH 03305

re: Appedl of Stuart LaValley

| have enclosed are-issued copy of theBoard's decisionon the appellant's Motion for
Reconsideration/Rehearing in the above-captioned appeal. Although my recordsindicate
that the decisionwasforwarded to the parties on February 5, 1998, both partieshave
advised methat they did not receivethat decision. | will adjust the Board's recordsto
reflect the date this decision was rei ssued.

.

Mary Steele
Executive Secretary

cc.  VirginiaLarnberton, Director of Personnel

TDD Access: Relay NH 1-800-735-2964



PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271- 3261

Appeal of Stuart P. LaValley
Docket #97-T-13
Department of Safety - Division of Motor Vehicles
February5,1998

By letter dated October 30, 1997, SEA General Counsel Michael Reynolds submitted a
Motionfor Reconsideration/Rehearing of the Board's October 1, 1997, mgjority decision
denying Mr. LaValley’s apped of his termination from employment.

A properly filed motion for reconsideration must set forth fully every ground upon which
itis alleged that the decision or order complained of was unlawful or unreasonable, or it
must offer additional evidencethat wasnot availableat the timeof the origina hearing.

With that standard in mind, the Board responds to the Appellant's motion as follows.

TheBoard has set forthits factual and legal findingsin sufficient detail to apprisethe
partiesof its determinationsand permit ameaningful review thereof. Itisnot requiredto
rule specifically on each of tlie Appellant's thirty requests, many of which constitutelegal

argumen.

The mgority of the Board did not view this as a case of termination of employment for
“out-of-work conduct,” nor terminationfor violation of an un-posted policy or ad hoc
rulemaking on the part of the agency. Lossof the Appellant's driver's licensefor a
minimum of 90 daysresulted in his inability to perform up to 75% of his job duties
during the period of revocation. The personnel rulescited by the Appellantin

TDD Access: Relay NH 1-800-735-2964



conjunction with loss of licenswe are not supportive of hisposition. At best, Per
1001.05(b)(3) ¢ permits suspension of an employee, without pay, for up to 20 days, for
"failureto maintain™ arequired licenseor certification. That provision appearsto
contemplate amoreimmediately rectifiablelapsein licenswe and not the situation where,
as here, the Appellant could not lawfully perform the vast majority of hisjob functions
for at least ninety days.

The Board agreesthat the appointing authority could have el ected to continueto employ
the Appellantin some other capacity, at least during the period of revocation. For the
reasons stated in the previous decision, however, it was not compelled by law or ruleto
do so, nor did its decision constitute an abuse of discretion. The appointing authority
gave adeguate considerationto the salient facts and circumstancesof the case, including
the Appellant's long and satisfactory tenurewith the agency. The Appellant was
adequately advised of the groundsfor termination and given an opportunity, with an SEA
representative, to addressthem. No testimony dlicited or cross-examinationindicated
that the terminationwas based on grounds other than those made known to the Appel lant.
Nor did testimony that the agency accommodated alicensing offer whose licensewas
suspended or revoked for 90 daysin 1987, indicatedisparate treatment of the Appellant.

For the foregoing reasons, the undersigned Board members deny the Appellant's Motion

for Reconsideration.

7 KL

Liga A. Rule, Commissioner
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Dissent

For all the reasons set forth in my earlier dissent, | respectfully disagree with the majority
opinionin this case, and would vote to reconsider the Board's decision. | remain of the
opinion that the degree of discretion exercised by the appointing authority was not
reasonable under the circumstancesof this case, and that the resulting decisionto

terminate the Appellant was, therefore, arguably unlawful.

For that reason | offer this dissent.

/%M;/gz%/

Mark J. Benf¥tt, Chairman

cc:  VirginiaA. Lamberton, Director of Personnel
Sheri J. Kelloway-Martin, Litigation Office, Department of Safety
e Michael Reynolds, SEA General Counsel
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PERSONNELAPPEALSBOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

Appeal of Stuart P. LaValley
Docket #97-T-13
Department of Safety = Division of Motor Vehicles
October 1,1997

The New Hampshire Personnel Appeals Board (Bennett, Rule and Barry) met on Wednesday, June
18, 1997, under the authority of RSA 21- I:58, to hear the appeal of Stuart P. LaValley, aformer
employeeof the Department of Safety, Division of Motor Vehicles. Mr. LaValley, who was
represented at the hearing by SEA General Counsel Michaegl Reynolds, was appealing his February
11, 1997, terminationfrom employment as a Licensing Officer followinghis February 7, 1997,
convictionin Concord District Court for driving whileintoxicated. Attorney Sheri J. Kelloway-
Martin appeared on behalf of the State.

Therecord in this matter consistsof pleadings submitted by both parties, the audio tape recording of

the hearing on the merits, and exhibitsthat were admitted into evidenceas follows:

State's Exhibits:

#1 Licensing Officer class specification

#2 February 11, 1997, letter from Licensing Supervisor Jeffrey B. Cherretteadvising Mr.
LaValley of the Department's intention to dismissthe appellant for failureto meet the

minimum qualificationsfor hisposition
#3 February 11, 1997, |etter to Mr. LaValley, signed by Driving Licensing Supervisor Jeffrey
Cherrette, Motor Vehicles Director VirginiaBeecher and Safety Commissioner Richard

Flynn

Apped of Stuart P. LaValley
Docket #97-T-13
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#4 June 13,1997 Driver Record Report for Stuart LaValley
#5 Concord District Court Complaint of aMotor VehicleViolationfor driving avehicleunder

theinfluenceof anintoxicating liquor.
Appellant's Exhibits:
A Affidavit of ConnieM. Mulcahy
B Performance Summariesfor Stuart LaValley dated 31 Aug 95, 8-15-94, 7-21-93 and 7-15-92
C Criminal Docket - William H Sweeney, 1st offenseDWI

The following persons gave sworn testimony:

Jeffrey Cherrette, Licensing Supervisor
Virginia C. Beecher, Director of the Divisionof Motor Vehicles
Stuart LaValley

Ms. Kelloway-Martinargued that Mr. LaValley’s position as a Licensing Officer for the Division of
Motor Vehiclesrequired him to possessavalid driver's licensein order to qualify for his position,
and that when hislicensewas revoked for aminimum of 90 days, effective February 7, 1997, it
made him unableto perform themaority of his duty assignmentsfor the period of revocation. Ms.
Kelloway-Martin argued that when the licenserevocation occurred, the Department as awhole was
short handed. She argued that the Department relied upon its ability to assign Licensing Officersto
any duty stationwhere they might be needed to cover both expected and unexpected absences. She
argued that theloss of Mr. 'LaValley’s license meant that he would have been unableto move
between locations as needed during thework day, and that evenif he had been ableto arrangefor
transportation, he still would have been unableto perform driver licensing road testsin any location.
Ms. Kelloway-Martinargued that Mr. LaValley’s job required him to be fully knowledgeabl eof
New Hampshire motor vehicle laws, and that as along-termemployee of the Department of Safety,
Mr. LaValley should have known that losing his license could mean losing his job.

Apped of Stuart P. LaValley
Docket #97-T-13
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Mr. Reynolds argued that the appellant's termination was both illegal and unjust. He argued that
Mr. LaValley’s performance had aways met thework standard, and that the Department could have
taken any number of lesser disciplinary actions, or could have permitted the appellant to use either

paid or unpaid leavefor the period of the license suspension.

At the close of the hearing, the parties submitted Proposed Findingsof Fact and Rulingsof Law. To
the extent that they are consistent with the findings and decision below, they are granted, otherwise,

they are denied.

Findingsof Fact

1. Mr. LaValley was employed by the Department of Safety as aLicense Examiner from May 12,
1972, until the date of histermination on February 11, 1997. Throughout that time, his
performance on the job was acceptable, and he had never been subject to any prior discipline.

2. Theminimum qualificationsfor the position of Licensing Examiner includethefollowing:
Education - graduationfrom high school, G.E.D. or equivalent; Experience- Threeyears
experiencein motor vehicle maintenance and driving work or its equivalent, preferably with
some public contact work; License/Certification - Must possessor be able to obtain a current
New Hampshire ClassA Commercial Driver's Licenseand MotorcycleLicense before
appointment.

3. Prior to histermination, Mr. LaValley was assigned to the Plymouth sub-station, and regularly
worked as one of two Licensing Examinersworking from that location.

4. Typicaly, aLicensing Examiner would conduct up to three CDL examinationsin the morning,
and in the afternoon would conduct up to fifteen examinationsfor first-timedrivers and re-
qualificationof drivers over the age of 75.

5. OnFebruary 7, 1997, Mr. LaValley was convicted of aviolation, first offense, for driving under
theinfluenceof alcohol. Hewasfined $350, hislicensewas revokedfor aperiod of 90 days,
and he was ordered to participatein a State approved impaired driver training program.

Apped of Stuart P. LaValley
Docket #97-T-13
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6. Mi. LaValley wasinvolved in asinglecar accident on the evening of his arrest, and hisblood
alcohol level was determined to be .24.

7. Mi. LaValley had no prior convictionson his driver's record a the time of his arrest and
subsequent conviction.

8. OnFebruary 11, 1997, Mr. LaValley wasinformed of his Department's intent to terminate his
employment. He met with Arthur Garlow, his bureau administrator, Jeffrey Cherrette, his
immediate supervisor, Claude Oudllette, Human Resources Administrator for the Department of
Safety, Ms. Kelloway-Martin and the appellant's SEA representativeto discuss the possible
termination.

9. Following themeeting, Mr. LaValley was notified in writing that he was dismissed from his
employment for failure to meet the minimum qualificationsfor the position of alicensing

officer.

DMV Director VirginiaBeecher testified that driving under theinfluencehas becomea major issue
nationwide, and that employeesin the Division of Motor Vehicles need to set an examplefor the
genera public. Shetestified that if shewerefilling aposition, shewould not even consider
applicantswho had seriousviolations such as reckless operation or driving under the influence on

their driving records.

Ms. Beecher testified that Mr. LaValley’s conviction for the offense of driving whileintoxicated not
only resulted in hisfailing to meet the minimum qualificationsfor his position, but seriously
impaired his credibility with the public. Shetestified that athough she and Commissioner Flynn
had discussed alternativesto termination such as downgradingor transfer, the offensewas

sufficiently seriousthat she believedit warrantedimmediate termination.

Ms. Beecher testified that a thetime Mi. LaValley’s licensewas revoked, the Department had no
way of knowing if thelicensewould be restored after 90 days, and that becausethe Division aready
had 3 vacancies, theideaof creating a4th vacancy, even temporarily, was unacceptable. She
testified that any arrangement that might be made to accommodatethe appellant during the period

Apped of Stuart P. LaValley
Docket #97-T-13
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of revocationwould put an unnecessary and unfair burden on all the other employeesin the driver
licensing division. Shetestifiedthat it would have been unfair to the other employeesin the
Divisionto alow Mr. LaValley to remainin his job as aLicensing Examiner and do nothing but
paperwork. She asoindicated that therewere no other positions availablein the Division for which

Mr. LaValley would have qualified if the Department had chosen to take alesser form of discipline.

The appellant argued that although he was unableto perform road tests during the period of time
when his license was under revocation, he still met the minimum qualificationsfor his position
since the specificationmade no reference to maintaining avalid license, only to an applicant's
possessionof, or ability to obtain, alicense prior to appointment. The Board does not agree. The
evidencereflectsthat up to 75% of aLicensing Officer's timeis spent administering road tests.
Therefore, during the period of revocation, Mr. LaValley would have been unableto perform
approximately 75% of hisassigned duties. Furthermore, if Mr. LaValley did not possess, and was
not ableto obtain, alicenseto drive, he was not dligiblefor appointment or continued employment

asaDriver Licensing Examiner.

The appellant also argued that he would have been willing to serveout the period of revocationon
leave, paid or unpaid, and also would have been willing to accept a suspensionor demotioninlieu
of dismissal. He argued that the Department should have considered his 25 years of satisfactory
serviceto the Department as amitigating factor. He also argued that the Department's image would
not have been tarnished by returning him to full duty after the period of revocation.

The Board does not agreethat the Department was required to make an accommodation for Mr.
LaValley under the circumstancesof this case. The offensefor whichMr. LaValley’s license was
revoked was of a serious nature, wasrelated to the subject matter of his employment, and resultedin
theloss, although temporary, of anecessary quaificationfor hisposition. Mr. LaValley was
convicted of driving under theinfluence, with ablood acohol count of .24, somethreetimesthe
legal limit. No mitigating circumstanceswere offered for the conduct resultingin the Appellant's

convictionathough Mr. LaValley was unquestionably along term employee. Thereisno rule or

Apped of Stuart P. LaValley
Docket #97-T-13

page5 of 8



regul ation specifically addressing the continued employment of individual swhose convictions
preclude them from carrying out their job duties. Nevertheless, the very nature of Mi-. LaValley’s
position makes him responsiblefor understanding and upholding the State's motor vehicle laws and,
by extension, understanding the serious consequenceshe could suffer if aflagrant violation of those

laws resultsin theloss of qualificationfor hisjob.

Based on the evidence presented, the Board finds that the Department acted withinits discretion by
dismissing Mi-. LaValley based upon his conviction and loss of licensefor driving while intoxicated.
Thetestimony indicatesthat the agency did take the appellant's length of serviceinto consideration
when contemplating the appropriateleve of discipline. Inlight of the nature of both the offensein
guestion and the appellant's job, however, the length of service did not compel the Department to
accommodatethe Appellant's temporary inability to perform his job functionsby imposing alesser
form of discipline. Accordingly, amajority of the Board voted to uphold the Department's action in

dismissing Mi-. LaValley and deny his appedl.

THE PERSONNEL APPEALS BOARD

K0

LisaA. Rule, Commissioner

/}2&9\/&«»&%

Jarprés J. Ba Ommissioner

Dissent of Commissioner Bennett

| must say at the outset that thisis, in my mind, an extremely close case. | agreewith virtualy all of
themajority position, and its findingsand rulings, including that the agency has, and should have, a
high degree of discretionin determining what isindeed a serious offense directly related to the

Apped of Stuart P. LaValley
Docket #97-T-13
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appellant's servicewith the Division, and the goal s, objectives, appearanceand professionalismof

that Division.

What | do not agree with isthat the exerciseof that high degree of discretionwas reasonabl e under
the circumstances of this case, to the extent where | consider it arguably unlawful. Thereason for
thisis notice to the affected employee and the concomitant issues of due processit raises at law and
under the Personnel Rules and State Personnel system. | do not believe, under the circumstances,
Mr. LaValley’s conviction, in and of itself, creates a sufficient basis upon which to dismisshim
without prior warning or other cognizablenotice. Mr. LaValley wasnot charged with acrimeor a
misdemeanor. He was convicted of asimplemotor vehicleviolation, no matter how seriousin
actudity, or that the offenseis very much of the mode, or " politically correct.” The State has not
seen fit to classify thisfirst offense as acrime, and that fact must be considered in evaluating a 25

year career of one of its, presumably valued, employees.

WhileMr. LaValley’s conviction for driving whileintoxicated clearly fliesin the face of the
Department of Safety's legitimate crusade against drunk driving, the department offered no posted
or published policy applicableto its employeesthat subjectsthose employeesto immediate
terminationwithout prior warning whenever an employeeisfound guilty of drivingwhile
intoxicated, or other seriousmotor vehicle offenses. | have no qualmsthat the Department has
authority to adopt such apolicy under and in accordancewith the Personnel Rules, asit should.
Had it done o, particularly as apart of its program to combat driving by impaired persons, it would
have resolved this problem of notice, balanced its needswith reasonable protectionsfor employees,
set asuperb example, and managed its affairs effectively and with great professionalism. Under

those circumstances | would have voted to affirm the termination.

Per 1001.07 (b) (2) b. providesfor theimmediate demotion of an employeewhose offense
“disrupt[s] services provided by the agency.” Given thenatureof Mr. LaValley’s violation, the
length of timethe appellant's licensewaslikely to be revoked as aresult of that violation, the

division's staffing constraints, and the adverse publicity the agency might suffer becauseit hadinits

Appeal of Stuart P. LaValley
Docket #97-T-13
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employ aLicensing Officer with arecord of driving whileintoxicated, the agency had the authority
to demote Mr. LaValley under the provisionsof that rule. LaValley indicated awillingnessto

.accept this, and/or other punishment, which he deserved. Some of that " punishment' could

certainly include enthusi astic participation in the public anti-impaired driver programs of the
Division. LaValley’s termination deprivesthe Division of his servicesin thisconnection, asthe
living exemplar of another reason not to drink and drive of atype that hits homemore than the
unconvincing threat (particularly to the young and the habitually impaired) of becoming afatality.
Theloss of status, pay and privilege, tempered with the mercy of continued employment and
continued hope on condition of reform and improvement is astrong messagethat doesn't seem to be

conveyed often.

Accordingly, | see another way to salvagewhét little good thereisin thisbad situation leading to a

very close case, and for that reason | offer this dissent.

n MM

Mark J(Bennett, Chairman

cc:  VirginiaA. Lamberton, Director of Personnel
Sheri J. Kelloway-Martin, Litigation Office, Department of Safety
Michael Reynolds, SEA Genera Counsdl

Appeal of Stuart P. LaValley
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