
PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF ROBIN LEVESQUE 
Docket #89-T-10 

Laconia Developmental Services 

On Wednesday, August 16, 1989, the Personnel Appeals Board (McNicholas , 
Cushman and Johnson) heard the terminat ion appeal o f  Robin Levesque, a former 
employee of Laconia Developmental Services. Ms. Levesque was terminated from 
employment p r i o r  t o  completion o f  her probationary per iod f o r  excessive 
absenteeism and tardiness. 

L isa Curr ier ,  Human Resource Coordinator f o r  Laconia Developmental Services 
represented the agency. V i rg in ia  Levesque represented the appel lant. The 
State ca l led  one witness, Jeanne Cusson, F a c i l i t y  Administrator - Speare, Ms. 
Levesquels former supervisor. Ms. Levesque t e s t i f i e d  i n  her own behalf.  
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I n  add i t i on  t o  mater ia ls submitted p r i o r  t o  the hearing by Laconia 

1-I Developmental Services (without ob ject ion from Appellant),  the State o f fe red  
i n t o  evidence the l e t t e r  o f  terminat ion dated March 31, 1988, t o  Ms. Levesque 
from Ms. Cusson. 

Ms. Levesque was h i red  as a Resident Care Assistant Trainee on December 30, 
1988. A t  the time o f  h i r ing ,  Ms. Cusson explained the appel lant 's  s ta tus as a 
probationary employee, inc lud ing leave provis ions as they apply t o  such 
employees. 

Ms. Levesque d i d  not ac tua l l y  repor t  t o  her second s h i f t  assignment a t  Speare 
Cottage u n t i l  her second week o f  employment, having spent the f i r s t  week i n  
t ra in ing .  On o r  about January 4, 1989, Ms. Levesque telephoned Jeanne Cusson, 
t e l l i n g  her t ha t  she had an urgent need t o  go out  of state, and requesting 
several  days unpaid leave, which was t o  be taken i n  conjunction w i th  her days 
of f .  Ms. Cusson approved the leave w i t h  reservation, informing Ms. Levesque 
t ha t  i t  was imperative she be back a t  work by the week-end. Ms. Levesque then 
ca l led  t o  in form her supervisor t ha t  because o f  inclement weather, she was . 
unable t o  get  a f l i g h t  home and was unsure o f  when she would be able t o  r epo r t  
back t o  work. She was t o l d  tha t  she would be expected back a t  work a t  the 
e a r l i e s t  possib le date. 

During her three months o f  employment a t  Laconia, Ms. Levesque ca l led  i n  s i c k  
a t o t a l  o f  t en  days, and took seven add i t i ona l  days without pay f o r  emergency 
personal matters. I n  ear l y  March, 1989, Ms. Cusson discussed w i t h  Ms. 
Levesque her excessive absences from work, and f u r t he r  informed her o f  the 

r ^ .  danger o f  being absent, i n  a I1no payt1 status, on the f i r s t  work day of the -' month, informing her t h a t  such an absence would r e s u l t  i n  loss  o f  her medical 
insurance coverage f o r  t ha t  month. 
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A t  o r  about the same t ime as Ms. Cussonls discussions w i t h  Ms. Levesque 
concerning her absences, Ms. Levesque asked t o  be moved from the second t o  the 
f i r s t  s h i f t .  She s ta ted i n  a note t o  Ms. Cusson t ha t  she need[edl t o  s t a r t  
b i r t h i n g  classes soon, and the only classes are a t  n ight .  I f  i t ' s  not  
possible f o r  me t o  get  on f i r s t  s h i f t  then maybe on the n igh ts  I go t o  class, 
I could leave work ear l y  o r  something l i k e  that..." 

On March 15, 1989, Ms. Cusson spoke w i t h  Ms. Levesque and agreed t o  move her 
t o  a temporary opening on the f i r s t  s h i f t .  She was a lso advised a t  t ha t  t ime 
t ha t  i f  her attendance d i d  not improve, she was jeopardizing her employment. 
The no t i ce  o f  temporary t ransfer  t o  the f i r s t  s h i f t  was formal ly provided i n  a 
l e t t e r  dated March 22, 1989 from Ms. Cusson t o  Ms. Levesque. I n  t ha t  note Ms. 
Cusson added, "As we discussed, Robin, there i s  a need t o  g rea t l y  improve your 
attendance record and I only hope t ha t  the change o f  s h i f t  w i l l  help i n  t h i s  
area. 

A t  no time was Ms. Levesque asked t o  have her absences due t o  i l l n e s s  
ce r t i f i ed ,  because the administrat ion d i d  not question the leg i t imacy of any 
o f  her s i ck  leave requests. Ms. Levesque received no formal w r i t t e n  warnings 
as a probationary employee, but was counselled both verba l ly  and i n  w r i t i n g  
concerning her attendance. 

, The f i n a l  events culminating i n  Ms. Levesquels terminat ion from employment 
, began w i t h  her t ransfer  t o  the f i r s t  s h i f t .  Ms. Levesque was t o  have s ta r t ed  

work on the f i r s t  s h i f t  on March 24th. Leave records i nd i ca te  t ha t  she was 
one hour l a t e  on March 25th and ca l l ed  i n  s i ck  on March 26th. Friday t ha t  
same week, she ca l led  i n  s i ck  again and was t o l d  t ha t  she needed t o  repor t  t o  
work because o f  c r i t i c a l  s t a f f i n g  leve ls .  Ms. Levesque sa id  she would t r y  t o  
come i n  by 9:30 a.m. When she d i d  repor t  t o  work on March 31st, she was t o l d  
tha t  her employment was being terminated. She was formal ly n o t i f i e d  o f  same 
by l e t t e r  dated March 31, 1989. 

Ms. Levesque bel ieved she was e n t i t l e d  t o  a leave o f  absence f o r  any i l l n e s s  
re la ted  t o  her pregnancy, and tha t  the agency could no t  terminate her 
employment because o f  such absences, regardless o f  the number o f  work days 
missed o r  the unava i l ab i l i t y  o f  accrued leave f o r  such absences. She intended 
t o  continue working u n t i l  the b i r t h  o f  her c h i l d  t o  insure t ha t  the State 
would pay the cost o f  her medical insurance. 

During the course of the hearing, the appel lant asked i f  the agency intended 
t o  address her complaints t ha t  the terminat ion was motivated by r a c i a l  
discrimination, or  d iscr iminat ion against her as a pregnant woman. The Board 
informed Ms. Levesque t h a t  i n  order t o  pro tect  her r i g h t s  t o  pursue a pending 
appeal of same before the Human Rights Commission, the Board would consider 
the matter based so le ly  upon the legi t imacy o f  her terminat ion as a 
probationary employee fo r  absenteeism and tardiness. The Board o f fe red  Ms. 
Levesque the opportunity t o  pursue a l i n e  o f  argument r e l a t i v e  t o  issues o f  
discrimination, but  cautioned her t ha t  i t  might jeopardize her appeal a t  Human 

, Rights. Appellant then chose not  t o  address any issues re la ted  t o  r a c i a l  
prejudice . 
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The Board, i n  considerat ion o f  the record before i t, upheld the decis ion of 
Laconia Developmental Services t o  terminate Ms. Levesquels employment under 
the Rules o f  the D iv i s ion  o f  Personnel (Per 302.23). Appellant was apprised 
through a wr i t ten  performance appraisal,  counsell ing, and correspondence from 
her supervisor t ha t  her absenteeism was unacceptable and tha t  continued 
absenteeism could r e s u l t  i n  her termination. She was properly n o t i f i e d  o f  
termination and apprised o f  her r i g h t s  t o  appeal i n  the l e t t e r  o f  terminat ion 
dated March 31, 1989. 

Laconia Developmental Services i s  cautioned, however, t o  look ca re fu l l y  a t  i t s  
u t i l i z a t i o n  of leave s l i p s  and approval o f  same when contemplating f u tu re  
personnel actions. While the leave records provided may be an i n t e g r a l  p a r t  
of the bookkeeping procedures a t  Laconia Developmental Services, those 
submitted d i d  not c l ea r l y  r e f l e c t  the administrat ionl s pos i t i on  w i t h  regard t o  
t h i s  employee1s requests f o r  leave. Were i t  not f o r  the f a c t  t h a t  s u f f i c i e n t  
add i t i ona l  documentation and uncontroverted testimony supported Laconials 
claim tha t  Ms. Levesque was . fu l l y  apprised o f  the p o t e n t i a l  consequences o f  
her continued absenteeism, the Board would have been hard pressed t o  deny t h i s  
appeal. 

I n  l i g h t  o f  Appellant's f a i l u r e  t o  susta in  the a l legat ions o f  a r b i t r a r y  o r  
capricious act ion on the agency's par t ,  the Board upheld the terminat ion o f  

r Robin Levesque, vot ing unanimously t o  deny her appeal. 

THE PERSONNEL APPEALS BOARD 

cc: L isa Currier, Human Resource Coordinator 
Laconia Developmental Services 

Robin Levesque 

V i rg in ia  A. Vogel 
Director  o f  Personnel 
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\ I  DATED : August 30, 1989 


