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The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
met Wednesday, May 22, 1991, consider the appel lant 's  May 21, 1991 Motion f o r  
Reconsideration o f  the Board's May 2, 1991 decis ion i n  the above-captioned 
matter. 

I n  support o f  h i s  request f o r  reconsiderat ion, the appel lant  argued: 

"Although the Board a t  no time i n  i t s  decis ion ac tua l l y  uses the word 
' res ign1,  i t  appears t h a t  the Board may have found t h a t  M r .  Mann resigned 
from h i s  DRED supervisor 's pos i t ion .  Such a f i n d i n g  would be against  the 
weight o f  a l l  the evidence. The witness f o r  the appoint ing au tho r i t y  
t e t i f i e d  t h a t  DRED had taken a f f i rma t i ve  steps and had terminated M r .  Mann 
i n  November o f  1989. An employer cannot and would no t  terminate an 
employee who has already resigned.'' (SEA Motion, 5/21/91, page 1) 

I n  i t s  order, the Board ac tua l l y  found tha t :  

"...the appel lant  was n o t  discharged. When confronted w i t h  the issue o f  
h i s  hea l t h  and h i s  a b i l i t y  t o  do h i s  work, the appel lant  t o l d  h i s  
supervisor t h a t  he'd be "ge t t i ng  donew when he t ransfer red t o  the 
Department o f  Transportation, and simply informed h i s  supervisor t h a t  he 
would f i n i s h  out  the season on pa id  s i c k  leave. The Board found i t  
reasonable t o  conclude t h a t  i f  e i t h e r  the appel lant  o r  the agency be l ieved 
the appel lant  had any i n t e n t i o n  o f  r e t u rn i ng  t o  work, both would have 
addressed the issue o f  M r .  Mannls hea l th  and f i t n e s s  f o r  duty. The Board 
a lso found i t  un l i ke l y  t h a t  the agency would simply have al lowed the 
appel lant  t o  run out h i s  s i c k  leave wi thout  the bene f i t  o f  some 
pro fess iona l  assessment o f  h i s  phys ica l  cond i t ion  i f  i t  bel ieved the 
appel lant  was in te res ted  i n  re tu rn ing  t o  work i n  the spring.'' 
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The Board neither concluded, nor did it need t o  conclude, that  the appellant 
resigned. The appellant alleged tha t  DRED's  r e fusa l  t o  reemploy him 
consti tuted a de fac to  termination. The Board found t h a t  the record did not 
support such a finding. Accordingly, h i s  appeal was dismissed. 

The appellant attempts t o  fur ther  support h i s  claim t h a t  he was discharged, 
had offered no resignation, and still considered himself t o  be an employee of 
DRED, s ta t ing:  

"His seeking information on d i s a b i l i t y  retirement only supports h i s  
contention tha t  he never resigned since an employee must be 'in-service' 
t o  even apply f o r  d i sab i l i t y  benef i ts  under the New Hampshire Retirement 
System. " 

"There was uncontroverted testimony tha t  the p a r t i e s  a l l  had an 
understanding tha t  Mr. Mann would simply call DRED near the end of h i s  DOT 
assignment t o  get  a s tar t- date  f o r  h i s  upcoming DRED assignment." 

"The Board asserted tha t  DRED would have addressed Mr. Mann's health had 
DRED contemplated Mr. Mann's return,  but the record is c lear  t h a t  DRED did 
exactly tha t .  The Board further thought it was reasonable t o  conclude 
tha t  DRED would have sought physician ce r t i f i ca t ion  of Mr. Mann's physical 
a b i l i t y  t o  do h i s  job, but again, DRED did so." 

Taken col lect ively,  and removed from the context of the actual  chronology of 
events, one could conclude tha t  the appellant intended t o  re turn t o  work. 
That conclusion, however, is not borne out by the record, par t icu la r ly  i n  
l i g h t  of the reversal  of the order i n  which the above events occurred. 

The appellant 's  l a s t  assignment f o r  DRED began on May 5, 1989. H e  was absent 
from work because of an angina attack on May 10, 1989, f i ve  days a f t e r  the 
s t a r t  of work. H e  was out on s i c k  leave and only returned t o  work on June 8, 
9, and 10, a f t e r  which he again went out  on s i c k  leave. On o r  about June 20, 
1989, DRED requested tha t  he produce ce r t i f i ca t ion  of h i s  a b i l i t y  t o  return t o  
f u l l  duty. No such ce r t i f i ca t ion  was produced. 

The appellant, in h i s  Motion, appears t o  ask the Board t o  believe t h a t  the 
ce r t i f i ca t ion  was requested e i t he r  a t  the conclusion of the season i n  
ant ic ipat ion of h i s  return i n  the spring, o r  a f t e r  h i s  contact with the DRED 
i n  the spring when he requested a letter t o  support h i s  claim of d i sab i l i t y .  
None of the evidence w i l l  bear out t h a t  conclusion. 

DRED did not request information regarding the appel lant ' s  a b i l i t y  t o  re turn 
to  work i n  the spring of 1990, o r  a t  the conclusion of the 1989 season because 
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the appellant told  them he "was get t ing done" and would f in i sh  out  the season 
on sick leave. Had there been any reasonable expectation of the appel lant ' s  
return t o  work i n  the spring, given the department's e a r l i e r  request fo r  a 
physician's release for  duty, and given the appellant 's  absences during and a t  
the conclusion of the season, the Board continues t o  believe t h a t  the 
department would have conditioned the appellant 's  re turn upon such 
cer t i f ica t ion .  

The only other discussion between the appellant and DRED concerning the s t a t e  
of h i s  health was in i t i a t ed  by the appellant. Mann asked Boucher t o  provide 
him with a l e t t e r  s t a t i ng  t h a t  he could not perform h i s  work, s o  t h a t  it could 
be used a s  proof of incapacitation i n  h i s  attempt t o  secure d i sab i l i t y  or 
Workers' Compensation benefits .  H e  informed Mr. Bou&er tha t  he needed a 
statement indicating tha t  he could not perform h i s  work. 

The appellant pointed t o  "uncontroverted testimony t h a t  the pa r t i e s  a l l  had an 
understanding tha t  Mr. Mann would simply call DRED near the end of h i s  DOT 
assignment t o  get  a s ta r t- da te  f o r  h i s  upcaming DRED season." In  f a c t ,  on 
review of the appellant 's  exhibi t  #3, his  l a s t  day of work a t  DOT was Friday, 
April 13, 1990. H i s  c a l l  t o  Boucher f o r  a letter describing h i s  alleged 

(? "disabi l i ty"  a c u r r e d  on Friday, April 13, 1990. H i s  Notice of Accidental 
Injury or  Occupational Disease was dated May 5, 1990 (SEA Exhibit #4, pg. 1). ' 

The l e t t e r  from Seacoast Cardiology Associates (SEAExhibit #4, page 3 )  was 
dated May 15, 1990. 

The appellant 's  position required strenuous phyical labor,  which he claimed t o  
have been unable t o  perform during h is  previous seasonal employment with 
DRED. H i s  physician's advice a f u l l  month a f t e r  the alleged request by him 
fo r  a start- date,  plainly s ta ted  tha t  he should avoid a l l  those tasks which 
form the basis of h i s  du t ies  and respons ib i l i t i es  a s  a Maintenance Mechanic 
11. Were the Board t o  believe that  the appellant intended t o  re turn  t o  work, 
the record should r e f l e c t  some discussion between Mr. Boucher and Mr. Mann 
regarding not only a s t a r t  date, but the ava i l ab i l i t y  of l i g h t  duty 
assignments. 

With regard t o  the appel lant ' s  claim t h a t  h i s  seeking information on 
d i sab i l i t y  retirement only supports h i s  contention tha t  he never resigned, the 
Board f inds  t h i s  t o  provide l i t t l e  more than support f o r  a f inding t h a t  the 
appellant had no intention of actual ly  returning t o  f u l l  duty. Rather, it 
suggests an awareness on the pa r t  of the appellant t h a t  unless. he could prove 
he was currently employed by some agency of the State ,  he would be unable t o  
pursue a claim f o r  d i s a b i l i t y  retirement under the provisions of RSA 100-A:6. 
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The Board i n  consideration of the record before it, voted unanimously t o  deny 
Mr. Mann's request for  reconsideration. I n  so doing, the Board voted t o  
affirm its decision of May 2, 1991. 

THE PERSONNEL APPEALS BOARD 

.jF ,' 
&'/k'fA. 

G i c k  J. wachoras , 'Chairman 

cc: Kenneth Plourde, Business Administrator, DRF,D 
Michael C. Reynolds, SEA General Counsel 
Virginia A. Vogel, Director of Personnel 



PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF LAIC T. MANN 
Docket #90-T-12 

Department of Resources and Economic Development 

May 2, 1991 

The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
met Wednesday, Apri l  10, 1991, t o  hear the  appeal of Lang T. Mann. The 
appel lant ,  a former employee of. the  Department of Resources and Economic 
Developent ,  was represented a t '  t he  hearing by Lesley Warren, SEA Legal 
In tern .  Kenneth Plourde, Business Administrator, appeared on behalf of  the  
Department of  Resources and Economic Development (DRED). -Also appearing on 
behalf of the  Department of Resources and Economic Wvelopment was J e f f r e y  
Boucher , Manager, Pawtuckaway S t a t e  'Park.. . 

The appe l l an t  argued t h a t  he was a permanent seasonal  or permanent temporary 
employee of DRED under the  provisions of  RSA 98-A:3 and t h a t  as a "temporary 
permanent" o r  "permanent seasonal" employee, he was e n t i t l e d  t o  re turn  to h i s  
pos i t ion  a t  Pawtuckaway S t a t e  Park a t  the  opening of the season. 

"Posit ion Made Permanent. Any person appointed under a temporary 
appointment o r  any pcrson appointed under a seasonal appointment who works 
t h e  equivalent  of 6 months o r  more, no t  necessa r i ly  consecutively, i n  any 
12-month period s h a l l  be deemed t o  be respect ively  a permanent temporary 
or a permanent seasonal employee and e n t i t l e d  to a l l  the  r i g h t s  and 
b e n e f i t s  of a permanent employee i n  the  c l a s s i f i e d  service  of the state. " 
CRSA 98-A:3] 

The appe l l an t  claimed he was i l l e g a l l y  discharged from h i s  seasonal  
Maintenance Mechanic I1 pos i t ion  when DRED refused to reh i re  him i n  the  sp r ing  
of 1990. J e f f  Boucher, t h e  Manager a t  Pawtuckaway S t a t e  Park, argued t h a t  
Mann was not terminated. H e  t e s t i f i e d  t h a t  Mann had had an angina a t t ack  on 
May 10,  1989. H e  was out  of work on s i c k  leave f o r  t e n  days. Mann worked 
again on June 8 and 9,  1989 and on June 10, he had another a t t ack  and was o u t  
again on s i c k  leave.  Mr. Boucher t e s t i f i e d  t h a t  on o r  about June 20, 1989, on 
the  advice of the DRED business o f f i c e ,  he telephoned Mann and asked him to 
request  a l e t t e r  of h i s  physician d e t a i l i n g  what work he might o r  might n o t  
perform sa fe ly .  Boucher t e s t i f i e d  t h a t  the  a p p e l l a n t ' s  d u t i e s  included 
running a chain saw, raking, and heavy l i f t i n g .  No letter was ever  produced. - 
Boucher t e s t i f i e d  t h a t  the  Department had an ob l iga t ion  t o  assure  i t s e l f  t h a t  
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"the man wouldn' t drop dead" on the  job, noting t h a t  he 'd had no knowledge of 
Mann ' s heal th  problems u n t i l  the  angina a t  tack he suffered i n  May, 1989. Mann 
confirmed t h a t  following the  angina a t t a c k ,  Boucher "was more than 
sympathetic" . 
Boucher t e s t i f i e d  t h a t  he and Mann g o t  i n t o  a heated verbal  exchange dur ing  
the  f i r s t  week i n  September about Mann having f a i l e d  t o  complete a job 
assignment. Boucher s t a t e d  t h a t  t h e  restrooms a t  the  Park had not  k e n  
cleaned, which was one of the  appe l l an t ' s  r e s p o n s i b i l i t i e s .  Boucher c a l l e d  
ahead to the  shop and l e f t  ins t ruc t ions  f o r  Mann n o t  t o  leave f o r  t h e  day 
u n t i l  he 'd met f o r  a d iscuss ion with Boucher . It  was during t h a t  conversat ion 
t h a t  Mann informed Boucher he would be t r a n s f e r r i n g  to the  Department of 
Transportat ion on September 27. Unt i l  t h a t  time, he s a i d  he would use h i s  
accrued s i c k  leave. Neither pa r ty  mentioned Mann re turning t o  work a t  
Pawtuckaway i n  the  sp r ing  of 1990, Boucher d id  not  hear from the  a p p l l a n t  
again f o r  seven months. 

On A p r i l  13,  1990, Mann ca l l ed  Boucher a t  home and s a i d  he was planning t o  
apply f o r  "d i sab i l i ty" .  He asked Boucher f o r  a letter explaining h i s  e a r l i e r  
request  f o r  v e r i f i c a t i o n  from Mann's physician about h i s  physical  condi t ion ,  
and h i s  a b i l i t y  t o  perform h i s  d u t i e s .  Boucher c a l l e d  t h e  DRED business 
o f f i c e  to see what kind of l e t t e r  he might be a b l e  to give Idann. A letter was 
prepared on ~ p r  il 16th.  (That l e t t e r  was not  entered as evidence by e i t h e r  
p a r t y  t o  t h i s  appeal.) Mann then ca l l ed  the  Boucher home again and spoke with 
Mrs. Boucher, who reported t o  her husband t h a t  the  appel lant  had asked s e v e r a l  
general  quest ions about the  park, b u t  made no mention of a "start- up d a t e"  or 
any reference t o  Mann returning to work. According to Boucher, h i s  wife t o l d  
Mann the  park had f i l l e d  the  ava i l ab le  pos i t ions  f o r  the  season, and t h a t  t h e  
park was su f fe r ing  the  same f i s c a l  problems as o the r  agencies i n  S t a t e  
government . 
Boucher t e s t i f i e d  t h a t  Mann never c a l l e d  him to inquire  about working a t  t h e  
park t h a t  season. He only ca l led  concerning the  letter they had discussed on 
Apr i l  13,  1990, regarding Mann's a l leged d i s a b i l i t y .  A s  l a t e  a s  Apr i l ,  1990, 
DRED still had no information from l\!ann or h i s  physician about Mann 's hea l th .  

The appe l l an t  t e s t i f i e d  t h a t  he had suffered a h e a r t  a t t ack  i n  1986, b u t  he'd 
not suffered angina a t t a c k s  u n t i l  t h e  f i r s t  i n  May, 1989. He s a i d  t h a t  when 
he came back from s i c k  leave a f t e r  the  f i r s t  a t t ack ,  J e f f  Boucher had t o l d  him 
he 'd have t o  consider "get t ing  done" or going on d i s a b i l i t y .  He  i n s i s t e d  t h a t  
he d i d  no t  consider himself d isabled.  Mann d i d  state t h a t  Boucher had been 
"more than sympathetic" a f t e r  h i s  f i r s t  angina a t t ack .  

Mann t e s t i f i e d  t h a t  he had ca l l ed  J e f f  Boucher i n  March 1990, to ask i f  DRED 
had es tabl ished a "start- up date"  f o r  Pawtuckaway, and t h a t  he had c a l l e d  
again i n  Apr i l  when he talked to Mrs. Boucher. He  argued t h a t  he 'd c a l l e d  

.- , s p e c i f i c a l l y  t o  f ind  o u t  why he wasn ' t  being allowed to re turn  to work. 
Boucher, however, ins i s t ed  t h a t  t h e  conversat ion had only involved g e t t i n g  a 
letter f o r  Mann which would allow him t o  pursue h i s  claim fo r  d i s a b i l i t y .  
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The a p p e l l a n t  argued t h a t  i n  order to be d ischarged ,  he should have been g iven  
a l e t t e r  of  d i scharge ,  and t h a t  minimally he must have received t h r e e  warnings 
for the  same "offense"  before h i s  d i scharge  could be l e g a l l y  accomplished. 
While r e c e i p t  of a t h i r d  letter of warning for t h e  same o f f ense  is one means 
by which an  employee may r ece ive  n o t i c e  of d ischarge ,  t h e  Rules of  t h e  
~ i v i s i o n  of Personnel  inc lude  a number of means whereby an  appoin t ing  
a u t h o r i t y  may d ischarge  a n  employee (i.e., f i f t h  warning f o r  a v a r i e t y  of 
of fenses  , not ice of  mandatory d i scha rge ,  and not  ice of immediate d i s c h a r g e  
under t h e  op t iona l  d i scha rge  p r o v i s i o n s ) .  The a p p e l l a n t  had rece ived  n o  
w r i t t e n  warnings, and was n o t  presented  with a letter of te rmina t ion .  

The Board found t h a t  t h e  a p p e l l a n t  was n o t  discharged.  When confronted wi th  
t h e  i s s u e  of  h i s  hea l th  and h i s  a b i l i t y  to do  h i s  work,  t h e  a p p e l l a n t  t o l d  h i s  
superv isor  t h a t  he ' d  be " g e t t i n g  done" when he t r a n s f e r r e d  t o  t h e  Department 
of Transpor ta t ion ,  and simply informed h i s  supe rv i so r  t h a t  he would f i n i s h  o u t  
t h e  season on paid s i c k  leave .  The Board found it reasonable to conclude t h a t  
i f  e i t h e r  t h e  appe l l an t  or t h e  agency bel ieved t h e  a p p l l a n t  had any i n t e n t i o n  
of r e tu rn ing  t o  work, bo th  would have addressed t h e  i s s u e  of Mr. Mann's h e a l t h  
and f i t n e s s  for duty.  The Board also found it u n l i k e l y  t h a t  t h e  agency would 
simply have allowed the  a p p e l l a n t  to run o u t  h i s  s i c k  leave  without  t h e  
b e n e f i t  of some p ro fe s s iona l  assessment  of h i s  phys i ca l  cond i t i on  i f  it 

(C) bel ieved  t h e  a p p e l l a n t  was i n t e r e s t e d  i n  r e tu rn ing  to work i n  t h e  s p r i n g .  

It is equa l ly  reasonable to conclude t h a t  t h e  agency, i f  it kel ieved  Mr. Mann 
intended t o  r e t u r n  to work, would have predica ted  such r e t u r n  upon h i s  
producing a c e r t i f i c a t i o n  from h i s  phys ic ian  or o t h e r  l i censed  h e a l t h  care 
p r a c t i t i o n e r  a t t e s t i n g  to h i s  a b i l i t y  to perform t h e  d u t i e s  of a Maintenance 
Mechanic. Mr. Mann t e s t i f i e d  t h a t  a t  t h e  time o f  h i s  t r a n s f e r  he was of such 
phys i ca l  cond i t i on  as to requ i r e  a " l i g h t  du ty"  assignment. 

The appe l l an t  argued t h a t  he would n o t  be a b l e  to come back t o  work and 
perform s t renuous  phys i ca l  tasks, and t h a t  he should be considered a 
handicapped pcrson s u b j e c t  to t h e  p rov i s ions  of t h e  R e h a b i l i t a t i o n  A c t  of 
1973. He t he re fo re  argued t h a t  t h e  Department was re spons ib l e  for making a 
reasonable accommodation f o r  h i s  handicap. The Board does not  agree .  The 
mere f a c t  t h a t  t h e  a p p e l l a n t  is unable to perform heavy l i f t i n g  or heavy 
manual l a b o r  does n o t  n e c e s s a r i l y  q u a l i f y  him for Considerat ion as a 
"handicapped" person for whom any " reasonable accommodation" is warranted or 
requi red .  Appel lan t ' s  ~ x h i b i t  #4 (May 15 ,  1990 letter from Lawrence J. 
Pet rovich ,  M.D.) states s p e c i f i c a l l y  t h a t  M r .  Mann "can d r i v e ,  do r e p e t i t i v e  
tasks, wallting and l i g h t  phys i ca l  work is reasonable.  He cannot  be expected 
to do  heavy manual l a b o r ,  r e c u r r e n t  heavy l i f t i n g  or o t h e r  similar forms of 
heavy manual l abo r" .  

The a p p e l l a n t  f a i l e d  to respond to t h e  Department 's r e q u e s t  t h a t  he provide  
information from h i s  phys ic ian  p r i o r  to t h e  end of t h e  1989 season concerning 

, 
h i s  a b i l i t y  to perform heavy labor. The a p p e l l a n t  never claimed to be 
"handicapped", nor d i d  he eve r  provide information from h i s  phys ic ian  or a 
l i censed  h e a l t h  c a r e  p r a c t i t i o n e r  to suppor t  such claim i f  implied. The 
p a r t i e s  agree  t h a t  t h e  a p p e l l a n t  d i d  indeed sugges t  u s ing  " l ea f  blowers" 
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r a t h e r  than rakes i n  c l ea r ing  away leaves .  He  d id  so, however, claiming t h a t  
everyone's work would be e a s i e r .  This ,  i n  the  Board's opinion, does not  
c o n s t i t u t e  a request  f o r  accommodation, even i f  the  appe l l an t  were l e g a l l y  
e n t i t l e d  to. such. 

The appe l l an t  a l s o  argued t h a t  the  Department of Resources and Economic 
Development's decision refus ing to reemploy him i n  the  sp r ing  of 1990 was 
" a r b i t r a r y ,  capricious,  and made i n  bad f a i t h " .  He  asked t h a t  the  Department 
of  Resources and Economic Development be required to r e i n s t a t e  him with f u l l  
back. pay and benef i t s .  Again, the  Board does n o t  agree. 

F i r s t ,  t he  standard which t h e  appel lant  has applied to h i s  appeal is genera l ly  
reserved f o r  appeals  involving the  d ischarge  of a probationary employee. 
Inasmuch a s  the  employee a l l e g e s  he was a "permanent" employee, the  Board 
would no t  normally apply t h a t  standard to  review of h i s  appeal. Were the  
Board to apply t h a t  s tandard,  the  Board could not  f ind  t h a t  the  ac t ions  of  t h e  
Department of  Resources and Economic Development were e i t h e r  a r b i t r a r y ,  
capr ic ious  or made i n  bad f a i t h .  

I n  September of 1989, Mann informed h i s  employer, the  Department of Resources 
and Economic Developnent, t h a t  he would be f i n i s h i n g  o u t  h i s  season with t h a t  C'j Department on sick leave. Fur ther ,  he informed the  supervisor  t h a t  he was - "get t ing  done" and t r a n s f e r r i n g  to the  Department of Transportation. The 
appel lant  admitted t h a t  the  l a s t  conversat ion he had with h i s  supervisor  i n  
t h e  f a l l  of 1989 included discuss ion of whether or not  the  a p p e l l a n t ' s  
physical  condi t ion  would al low him to perform t h e  hard physical  l a b o r  inheren t  
i n  t h e  p o s i t i o n  of Maintenance Mechanic 11. A t  t h a t  t ime, he had no t  provided 
the  Department with the  requested r e l e a s e  from h i s  physician, d e s p i t e  the  f a c t  
t h a t  the  Department had requested t h a t  information severa l  months earlier a t  
the  conclusion of one of the  s i c k  leaves  occasioned by the  a p p e l l a n t ' s  
recurr ing  angina a t tacks .  

When the Department next heard from t h e  appe l l an t ,  it was i n  the  f o m  of a 
telephone call during which he requested a letter which he might use  to 
support h i s  claim f o r  d i s a b i l i t y  and/or Workmen's Compensation. The a p p e l l a n t  
offered no evidence t o  persuade the  Board t h a t  he expected to r e t u r n  to DRED 
i n  the  sp r ing  of 1990, o r  t h a t  he had given D ~ D  any reason to expect  him to 
re tu rn  or to seek reemployment i n  any of the  seasonal  maintenance pos i t ions .  
The Board does n o t  consider the  a p p e l l a n t ' s  telephone c a l l  t o  Mrs. Boucher t o  
c o n s t i t u t e  a request  for  establishment of a "s tar t- up da te" ,  or no t i ce  t h a t  
t h e  appe l l an t  had any in ten t ion  of re turning to the  park. 

The appe l l an t  bel ieves t h a t  he is automat ica l ly  e n t i t l e d  t o  r e tu rn  to the  
Bpar tment  of  Resources and Economic Development by v i r t u e  of h i s  having been 
employed by t h a t  Department f o r  s i x  or more months, no t  necessar i ly  
consecutively,  i n  the  p r i o r  twelve month period.  The Board does n o t  agree. 
The Board bel ieves  t h a t  RSA 98-A:3 confers  upon "permanent seasonal" employees 
c e r t a i n  r i g h t s  and 'benef i t s ,  including acc rua l  of  c e r t a i n  amounts of leave,  
heal th  and d e n t a l  benef i t s  comparable to o the r  c l a s s i f i e d  employees during the  
period of employment, accumulation of s e n i o r i t y  f o r  the  purposes of longevity 
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payment, and the  r i g h t  to appeal an a c t i o n  of the  ~ i r e c t o r  or the  appoint ing 
au thor i ty  during the  period of employment. The Board does not  be l ieve  t h a t  
such "permanent seasonal" s t a t u s  confers  upon the  employee the  automatic r i g h t  
to reemployment. The appe l l an t  has of fered  no persuasive argument or evidence 
to lead the  Board to conclude t h a t  the  Department of Resources and Economic 
Developent  was under any ob l iga t ion  t o  r e h i r e  him f o r  t h e  following season. 
Further ,  t h e  appel lant  o f fe red  no persuasive argument or evidence which might 
lead the Board to believe t h a t  he had indica ted  any i n t e r e s t  i n  re turning to 
Pawtuckaway S t a t e  Park i n  the  spr ing  of 1990, even i f  t h e  Department were 
under such ob l iga t ion  to reemploy him t h e  following season. 

"Seasonal" pos i t ions  by t h e i r  very nature a r e  those l i k e l y  to occur on a 
year ly  bas is .  There is no guarantee, however, t h a t  such pos i t ion  w i l l  be 
funded o r  ava i l ab le .  Given the  s e n i o r i t y  which permanent seasonal  employees 
may accumulate, the re  is no reasonable standard by which employees might be 
"recal led" .  Therefore, t h e  Board determined t h a t  the  language of RSA 98-A:3, 
i n  conferr ing "permanent seasonal"  s t a t u s ,  does so on ly  f o r  the  purpose of  
determining those b e n e f i t s  f o r  which an employee might be e l i g i b l e  dur ing  
periods of  qual i fy ing employment. 

(-1 
The Board i n  considerat ion of the  record before it, voted unanimously to deny 

u' Mr. Mann's appeal.  
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