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/' \ THE STATE OF NEW HAMPSHIRE 

SUPREME COURT 

86-107 Diann J. Morency v. NH ~iospital .................................................................... InCaseNo.  

June 24, 1986. . the court upon made' the following order: .................................................. 

~ e c i s i o n  below is summarily affirmed in accordance 
with Rule 25(l)(c). 

Ralph H. Wood, 
Clerk 



. , ' ,' , .. ,,- .tS2 , 
, . PL,, i (  Ld,/ *'$ . ! 

, ~ t a t e  ,of jXeb ~antyeh.ire . : , -f !,, . , . .  
: , I I .  . , ;: o l )  r 

: PERSONNEL COMMISSION ' . '. ' DIRECTOR 
Edward J. Haseltine, Chairman , ,, , I . . Mrs. Judy S. Bastian 

I Stephen M. Duprey 
( Richard M. Flynn , DEPUTY DIRECTOR ' 

> / .. David T. Rines 
1 

PERSONNEL COMMISSION 
: State.House Annex - Room # 1 

Concord, ~ e w  Hampshire 03301 .' 
Telephone (603) 271-3261 

.. . 

February 71 1986 
A 

M s .  V i r g i n i a  Vogel 
D i r e c t o r  o f  Human Resources 
New Hampshire Hosp i t a l  
107 P leasan t  S t r e e t  
Concord, New Hampshire 03301 

Dear M s .  Vogel: 

A t  its January 301 1986 meeting t h e  New Hampshire personnel  Commission 
considered your  December 201 1985 r eques t  f o r  r ehea r ing  i n  t h e  Diann J. 
Morency matter and unanimously voted t o  deny your  reques t .  

-Very t r u l y  yours l  

FOR PERSONNEL COMMISSION 

JUDY p. BAS TI AN^ S e c r e t a r y  
N. H. Personnel  Commission 

* / .  

cc: William Briggsl  ~ e n e r a l  Counsel 
S t a t e  Employees' Assoc ia t ion  

P e t e r  Foleyt '  Esq. 
Of f i ce  o f  t h e  Attorney General 
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N. H. PERSONNEL COMMISSION DECISION 
I n  t h e  Matter  o f :  

DIANN MORENCY 

December 5 ,  1985 

The New Hampshire Personnel Commission met i n  p u b l i c  s e s s i o n  on 
Thursday, December 5 ,  1985 i n  t h e  hear ing  room of t h e  Department of 
Personnel.  They considered t h e  te rmina t ion  appeal  ma t t e r  of Ms. Diann 
Morency. M s .  Morency was represented  by William Br iggs ,  General Counsel 
of t h e  S t a t e  Employees' Assoc ia t ion  of New Hampshire. T e s t i f y i n g  f o r  
t he  Appellant were James Van Keuren and t h e  Appel lant ,  Diann Morency. 

New Hampshire Hosp i t a l ,  t h e  agency f o r  which M s .  Morency w a s  
formerly employed, was represented  by Barbara Ashooh Markham. T e s t i f y i n g  
f o r  t h e  Hospi ta l  was Randy P roc to r .  

The dec i s ion  i n  t h i s  mat te r  was de l ive red  o r a l l y  by Commissioner 
Stephen M. Duprey. Following a r e  p e r t i n e n t  s e c t i o n s  of t h e  verba t im 
recording of t h a t  dec i s ion .  

"We have reviewed t h e  Motion t o  D i s m i s s  and t h e  e x h i b i t s  and t h e  
Request f o r  Findings of Fac t  and Rulings of Law. We heard  test imony 
from M r .  P roc to r ,  t h e  Supervisor ,  t h a t  t h e  appe l l an t  showed up f o r  work 
because she was out  of s i c k  time, b u t  she  had a d o c t o r ' s  no te  which 
advised h e r  not  t o  work. He t h e r e f o r e  f e l t  he  had t o  honor t h e  d o c t o r ' s  
note  and refused t o  l e t  t h e  appe l l an t  work. That pu t  h e r  i n  t h e  p o s i t i o n  
of not  being ab le  t o  do h e r  work and she  was v o l u n t a r i l y  absent  and 
considered t o  have terminated h e r s e l f ,  o r  t o  have res igned  more accu- 
r a t e l y  s t a t e d ,  under t h e  Department of Personnel ' s  January 21, 1985 
memorandum. 

" M s .  Morency t e s t i f i e d  t h a t  she  showed up a t  t h e  emergency room. 
She was t r e a t e d .  She was no t  advised t h a t  it  was a communicable o r  
i n f e c t i o u s  d i sease  t h a t  would a f f e c t  o t h e r s  i n  t h e  a r e a  where she  works, 
and t h a t  she d id  show up f o r  work, and t h a t  i n  h e r  op in ion  she  could 
have worked. And she  intended t o  do so  and would have done so  b u t  f o r  
being ordered t o  go home. 
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"This i s  a  d i f f i c u l t  case.  The Commission has  taken a  very  s t r i c t  
view and continues t o  t a k e  a  s t r i c t  view i n  i n t e r p r e t i n g  t h e  January 21, 
1985 po l i cy .  A t  t h e  o u t s e t ,  we'd l i k e  t o  note  t h a t  i n  l i g h t  of t h e  
dec i s ion  we're  making h e r e  today,  i t  should not  be assumed by e i t h e r  
employing agencies o r  by employees t h a t  i f  they run  out  of s i c k  t ime,  and 
they  show up t o  do t h e i r  work t h a t  t h a t  au toma t i ca l ly  g e t s  around t h e  
January 21, 1985 po l i cy .  Inherent  i n  showing up t o  work it i s  implied 
t h a t  you a r e  ready, w i l l i n g  and a b l e  t o  f u l l y  perform your job,  so  
t h a t  i t  w i l l  no t  be an  excuse o r  a  defense  o r  a  way around t h i s  p o l i c y  
i n  t h e  f u t u r e  t o  have somebody show up and p re sen t  themselves f o r  work, 
and i f  they  come i n  on a  s t r e t c h e r  - because you ' re  c l e a r l y  no t  a b l e ,  
and i t  c l e a r l y  i s  i n  t h e  d i s c r e t i o n  of t h e  appoin t ing  agency t o  determine 
you're  not  ab l e  and t o  send you home. However, i n  t h i s  case ,  M r .  P roc to r  
d id  t e s t i f y  t h a t  he  r e a l l y  d i d n ' t  make t h a t  judgment. H e  cou ldn ' t  s a y  
whether she could work o r  no t .  H e  simply followed t h e  d o c t o r ' s  n o t e ,  
so we have no r e a l  nega t ive  evidence t h a t  says t h a t  t h e  a p p e l l a n t  could 
not  work. She h e r s e l f  t e s t i f i e d  t h a t  she  could. 

"We the re fo re  a r e  going t o  g ive  t h e  b e n e f i t  of t h e  doubt t o  t h e  
employee and say t h a t  she  showed up f o r  work ready,  w i l l i n g  and a b l e .  
She was i n  a  Hobson's Choice. She brought i n  t h e  d o c t o r ' s  no te  because 
she 'd  been t o l d  she had t o .  The d o c t o r ' s  no te  s a i d  she  cou ldn ' t  work 
bu t  she  wanted t o  work t o  preserve  h e r  job.  We a l s o ,  whi le  we have n o t  
decided t h e  l e t t e r  of warning case  and we understand t h a t ' s  under appea l  
and w i l l  s t i l l  be heard  a t  some f u t u r e  p o i n t ,  t h e r e  was d i scuss ion  and 
testimony, and d iscuss ions  by counse l  t h a t  t h e r e  a r e  a l l e g a t i o n s ,  be  
they  t r u e  o r  un t rue ,  a s  develop I guess  i n  t h e  l e t t e r  of warning hea r ing ,  
a s  t o  whether o r  no t  t h e r e  was an  abuse of s i c k  l eave .  We have weighed 
t h a t  i n t o  cons idera t ion  and have concluded t h a t  we a r e  going t o  o rde r  
re ins ta tement  of t h e  a p p e l l a n t .  W e  a r e  a l s o  going t o  pu t  a couple 
condi t ions  on t h a t .  There have been a  s i g n i f i c a n t  number of absences.  
Under t h e  Department of Personnel ' s  Rules and Regulations,  now, an  agency 
head o r  a  supervisor  can r e q u i r e  a  d o c t o r ' s  no te  f o r  a  l e s s  t han  t h r e e  
days absence. So, f o r  t h e  next  yea r  of your s e r v i c e  t o  t h e  S t a t e ,  i f  
you a r e  absent  any day - any day - you need t o  b r ing  i n  a  d o c t o r ' s  
no te  f o r  t h a t  day from your r e g u l a r  phys ic ian  t h a t  i n d i c a t e s  what 's  
wrong and why you can o r  cannot work. I f  you show up f o r  work a f t e r  
having been absent one day, and you don ' t  have t h a t  d o c t o r ' s  no te ,  t hen  
we would consider  t h a t  a  v i o l a t i o n  of t h i s  re ins ta tement  and you can be 
terminated.  

"We would l i k e  both  t h e  r e p r e s e n t a t i v e  of t h e  appe l l an t  and t h e  
h o s p i t a l  a t  t h e  end of a  y e a r ' s  t i m e  t o  r e p o r t  back t o  t h e  Commission 
by l e t t e r  which you both  can s i g n ,  o r  by memorandum, o r  you can show 



n N. H. PERSONNEL COMMISSION DECISION 
In the Matter of: 
Diann Morency 
December 5, 1985 
page 3 

up one day in front of us to tell us how this employee has done over 
the course of the past year. 

11 To the extent our decision here ,:td.dqy '.is '$!noon&.ista%tt.,or :ooms.is.t2e.at 
with Requests for Findings of Fact, if it's consistent they're granted, 
inconsistent, they're denied. 

"Obviously, if either side wishes to appeal this decision they 
may do so and we will order typing of this part of the transcript anyway 
as the written decision... 

"We will order back pay and benefits for a one month period and 
that is in keeping with our role to modify or amend decisions. We 
think that's a fair compromise." 

[At this point, Barbara Ashooh Markham asked for a clarification.] 

i-) 
Ms. Markham: "I believe it goes without saying that there's a requirement 
for a note each time Ms. Morency is out. However, I just think we need 

\.LA to underscore that should she have no time, that a ~no:te: does not make 
it okay to be out .Ir 

Commission response: "That is correct." 

NY H. ~erkonnel Commission 
mas 

copy : Virginia Vogel, Director of Human Resources 
N. H. Hospital 

William Briggs, General Counsel 
State Employees' Association of N. H. 


