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PERSONNEL APPEALS BOARD
State House Annex
Concord, New Hampshire 03301
Telephone (603) 271-3261

September 27, 1989

TO: Michael K. Brown, Staff Attorney
Nav |-lampshire Department of Corrections

Michael C. Reynolds, General Counsel
State Employees' Association

Virginia A. Voge
Director of PErsonnel

Attorney General's Office
ATTN: David S. Peck, Esqg.
Assistant Attorney General

RE: ARSONNH.  AHEALS BOARD ORDER
Appea of Marc Nichols (Docket #89-T-5)

Attached is a copy of the Personnel Appeals Board's decision and order in
the above noted appeal. The order itself is dated September 20, 1989, with
the notation on the first and |ast pages that the date of issue is
September 27, 1989.

FOR THE AERSONNEL AFFEALS BOARD

MARY ANN STEELE
Executive Secretary
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PERSONNEL APPEALS BOARD
State House Annex
Concord, New Hampshire 03301
Telephone (603) 271- 3261

THE STATE G- NEW HAMPSHI RE
DEPARTMENT O PERSONNEL

PERSONNEL APPEALS BQARD

Appeal of Marc N chol s
89-T-5

CGeneral and Procedural Backqround
Marc N chols was enpl oyed by the Departnent of Corrections

(pocy as a full tine permanent Corrections COficer |. Hi s
enpl oyment was termnated by letter dated January 25, 1989,
effective that day, for allegedly failing to obey a |awful order
of a superior. See, Per-A 308.03 (2) (h).

M. Nchols timely appealed this action to the Board by
letter of February 3, 1989. Per-A 308.04. The appeal was duly
entered and a hearing was scheduled for April 3, 1989. A request
for special scheduling was granted in order to afford four hours
for the presentation of the appeal as requested by the appellant.
Per- A 204.03. Subsequently, a corrected notice of hearing was

i ssued setting the hearing date in this matter for April 5, 1989.
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Uoon further review of the original hearing request, the
Board voted to postpone the hearing in order to resolve certain
di scovery requests nade by the appellant. A pre-hearing
conference was scheduled for Aprii 26, 1989, for this purpose.
Per-A 202.05. Due to the length of a prior hearing on that date,
no pre-hearing conference occurred; however, the parties'
representatives, who were present, agreed to exchange necessary
information and were advised to expect the hearing to be
schedul ed in July or August.

The hearing was finally scheduled for August 9, 1989 at
12:30 p.m. The Departnent of Corrections contacted the Board
regarding a continuance due to the vacations of sonme of its
per sonnel . This request was denied prior to the scheduled
hearing and not raised at the hearing, which proceeded as
schedul ed.

11. Appearances and the Record

Thr oughout the proceedings, the appel | ant has been
represented by SEA General Counsel, Mchael C Reynolds, Esquire.
The Departnent of Corrections was represented by Staff Attorney
Mchael Brown in all pre-hearing matters, and at the hearing by
Ms. Viola Lunderville, of the Departnent of Corrections.

The record in this appeal consists of all materials,
correspondence and/or pleadings received by the Departnent of
Personnel and contained in the case file pertinent to this

appeal, the tape recorded record of the proceedings at the
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hearing of August 9, 1989, and one exhibit - Appellant's A, duly
admtted wthout objection a the hearing, which is a four page
statement given by M. N chols to DOC investigative personnel .
I1I1. The Hearing and Factual Findings of the Board

Al'l testinmony offered was given under oath. The parties’
representatives were afforded every opportunity to present and
argue their cases. The rules of evidence were generally
followed. Irregularities, objections or notions are noted herein
whenever necessary to expl ain the Board' s conduct of the hearing
or its rulings.

pening statenents were  presented by the parties'
representatives. Runors were circulatory a the Adult
CGorrectional Facility (the Prison) that the DOC Investigations
Lhit was "bugging" the work areas of DOC officers. M. N chols
was allegedly overheard saying that he had observed such a
buggi ng device in the officers' briefing room Wen he was asked
about this, he refused to disclose the nanes of the officers
involved in the conversation and was termnated for this
I nsubor di nat i on.

The appel | ant contends that he was never willfully
i nsubordi nate, that he did not refuse to disclose any nanes he
knew, that the alleged runors are largely irrelevant to the case
aa hand, and that the allegations relating to M. N chols'

termnation nust be connected to a neeting on or about Novenber
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8, 1988, occurrences at which are clained to be the basis for the
termnation.

The DOC first called Lucy Bilodeau in support of its
position. M. Bilodeau is a Correctional (ficer who was on duty
on Novenber 6, 1988 and who worked two shifts on that day. She
was .inthe dining roombetwen the two shifts with M. N chol s,
whom she knew. M. N chols said he had seen a m crophone hangi ng
Iin the officers' dining room She was subsequently called to the
Investigation Whit and provided this information about the
conversation she had with M. N chol s.

Ms. Bilodeau indicated on cross examnation that she had
heard not hi ng about m crophones or buggi ng devices prior to this
I ncident, but that she did hear runors thereafter. She indicated
that Correctional Cficer Gagnon, and perhaps others, were
present for the conversation she related. She does not know t hem
all as she works primarily on the second shift.

Maj or George Ash testified that he was aware of runors that
the Investigations UWhit was bugging work areas of prison
enpl oyees. He  was concerned that this could create an
envi ronnent which could facilitate nani pul ati on of DOC personnel
by the innates.

My or Ash was present at an interview of M. N chols by
Gerald MIls, the Chief Investigator of the DOC's (internal)
Investigations Unit. The Mayor recalls N chols saying: "I'm not

going to give up their nanes," 1in response to Mlls! questions
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about the identity of Nchols'" interlocutors. Ash, N chol s’
superior, ordered N chols to do so. N chol s declined. N chols
did not claimthat he could not recall the names or that he did
not know the identity of the officers. Myjor Ash ordered N chols
to answer twice, but he did not, despite what the Major testified
was a duty to do so.

Myjor Ash was a career Marine who is now a career
correctional officer. He states that he would not issue an order
that he believed a subordinate could not carry out. In the
context of this case, he feels insubordinationis a termnable
of fense when it consists of behavior by word or deed which is
di srespectful of a superior's order.

O oss exam nation testinony suggested that Myjor Ash was not
present a all of Nchols interviewwth Mlls. He does not
recall exactly when he arrived and does not know what N chol s
said before he arrived.

Referring to Appellant's Exhibit A, Page 4, and M. N chol s’
Statement that : "1 would be wary to second guess nanes," the
testinony indicates that this was elicited after the Myjor tal ked
to Nchols, and after Nchols was taken to talk to Wrden
Qunni ngham for up to one hour regarding the situation. The Mjor
does not recall if he went to the Warden's office wth N chols.
N chols continued to work after the MNovenber 8, 1988 interview
wth MIlls until January 25, 1989. He was not considered a

security risk. Hs job duties were unchanged. Maj or  Ash
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recommended to the Warden that N chols be termnated on November
8, 1988, but was wthout personal authority to effect the
termnation hinself.

The Major does not know why the Warden waited until the end
of January to_effect the termnation. Maj or Ash indicated that
he had seen M. N chols at the state inauguration in January. He
was unaware that N chols had al |l egedly been conpl ai ni ng about the
situation at the DOC According to the Mjor, there were no
"buggi ng devices" installed in the prison, but there nay have
been m crophones present in various places as part of a built-in
communi cati ons system

In response to questions from the Board (Chairnan
McNicholas), Mjor Ash indicated that he didn't know whether or
not N chols had indeed found any m crophones. The purpose of the
Investigation was to find the source of the runors that buggi ng
devices were installed in officers’ work areas. Ash says that
the m crophones are part of a two-way ADI intercom systemwth
overhead m crophones, that the systemdid not function well, and
that there were no mcrophones in the briefing room where the
of fi cers congregate.

The appel l ant testified in his own behalf. He has received
average or better eval uations since comng to the DOC in Cctober
of 1987. He worked for ten years for the New York State DOC He
is now working for First Security Systens in Lowel I,

Massachusetts, but corrections is his chosen career. He was
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called in fromhome for the Novenber 8, 1988 interview wth
MIls. Investigators Holland and Barrett were also there, and
M. Bilodeau was | eaving as he arrived. Maj or Ash went into the
interviewwith him to his recollection. Nchols states that he
told the investigators that he didn't renenber the names of his
interlocutors and didn't want to "second guess" their names. He
says Appellant's Exhibit A is a summary of the interview

N chols relates that he had heard rumors about a m crophone
in the briefing roomfroma source he didn't recall, and that he
told Mjor Ash that it would be wong to specul ate about the
identity of the source.

After the interview had progressed for a time, Roy Holland
and Gerald MIIs took N chols to the Warden' s office. The Warden
tood him to tell the names to the investigators wthin ten
mnutes or be termnated. N chols told the Warden he di dn't know
the nanmes, and he was returned to the investigations roomto
conplete the interview Wen the interview was conpl eted, he was
advi sed that the investigation would be ongoing and that he was
not termnated, as yet. The last three questions on Appellant's
Bxhi bi t A were conpleted after the nmeeting wth Warden
Qunni ngham N chol s says he woul d have given up the nanes if he
had renenbered them

N chols says that he spoke to Miyjor Ash about receiving
overtime for his attendance at the invest igative interview of

Novemher 8, 1985, and finally did receive it after a call to the
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State Enployee' s Association, which interceded on his behalf.
N chols reports that Ash told him he would get a letter of
warning out of the incident. N chols says he would have appealed
such a warning. He also says that his corporal told himthat
termnation would be unlikely to occur right around the holidays,
and that M. Bilodeau was actually sitting several tables awnay
during the conversation of Novenber 6, 1988. He contends that he
wasn't sure with whom he was speaking during the relevant
conversation on Novenber 6, 1988.

Turning to Appellant's Exhibit A (Page 33, N chols says he
reported the mcrophone he discovered to Corporal Gook who told
him that the report of the m crophone would be turned over to the
| nvestigations Unit. M. Nchols relates that he thought that
the Major's order was direct and he felt his answer violated it
in some way at the time of the incident.

At the close of the evidence, Board Chairman MN chol as
indicated that he represents Ms. Dennis ammerman in an unrel ated
action involving Dennis Ammerman Who was referred to in the
testinony as the second person to whom N chols reported the
di scovery of a mcrophone. Neither party objects to M.
McNicholas'® involvenent in the instant appeal .

Lastly, the Board gave sone consideration to Appellant's
Exhibit A, which summarizes M. N chols' discovery of two
m crophones, a portion of the investigation and conveys a sense

of the circunstances of this termnation.
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117. Rulings, Oder and Comments of the Board

Oh all the evidence in this case, the Board is inclined to
believe that Correctional Oficer Marc Nchols is as likely the
source of the runors being investigated by the DOC I nvestigation
Unit, due to his "discovery"” of certain mcrophones, as he is a
propagator of the runors in question. The focus of the
I nvestigation was the propagation of runors, and it appears, not
so nmuch the truth or falsity of wunderlying facts, or the
devel opnent of a means of putting these runors to bed.

In an institutional setting the potentially injurious
affects of unfounded runors can be envisioned by the Board, as
can be a wder range of nanagenent solutions thereto than
Investigations of the type presenting itself here. Ve | eave
those considerations to appropriate nmanagenent personnel of the
DOC, but note that the situation out of which this appeal arises
need be understood in order to resolve the appeal fairly.

SSmlarly, the Board is inclined to feel that Mcr. N chols
remenbered the nanes so fervently sought by the investigators and
would not give them up. M. N chols was thus, in sone sense,
i nsubordinate to his superiors and did disobey an or der
communi cated to him by Mj or Ash

The appellant argues through counsel that the DOC has
treated the case as a mandatory di scharge case where optional

discharge is in fact the pertinent standard renedy. There is

sone appeal to this argunent. However, the DOC cites the
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Departnment of Personnel's optional discharge rule in the January
25, 1989 letter of termnation, and we treat the case
accordingly. Per-A 308.03 (2) (b).

V& are further persuaded on all the evidence that the
appellant has nmet his burden, and that discharge is not the
option warranted under the facts elucidated here. Accordi ngly,
the Board orders that the appellant be reinstated to his forner
position with the Departrment of Corrections as of the date
her eof . He is awarded all benefits and back pay he may have
| ost, less wages and benefits accrued fromother enploynent in
whi ch he has engaged in the neantine, and |ess an additional two
weeks of pay at the rate pertinent to the tinme of his discharge,
on account of a two-week suspensi on which we order instead of the
di scharge as, in our view, that course of disciplinary action
woul d have been appropriate in light of the particular facts of
this case.

10 Sept enber 1989 THE PERSONNEL APPEALS BOARD

3

;fiiéﬁzzgéél;ZzuLZZaaéiféZcL~_
Patrick #&Nichol as, Esq.

Chai rman of the Board

7M bty

Mark Jd. nnett, Esg .«
Sitting %As Chair for the
Hear i ng

DATE OF | SS.E  9/27/89 Robert Johnson, Menber

PLEADING\NIGHDLEMWGIKL



