
PERSONNEL APPEALS BOARD 
25 Capitol Street 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

Appeal of Starzlejj Nock, Jr. 

The New Haillpshire Persolme1 Appeals Board (R~lle, J o l ~ ~ s o i ~  and Bonafide) met on 

Wednesday, October 30,2002, under the a~ltllority of RSA 21-I:58 and Chapters Per-A 100-200, 

to llear the appeal of Stanley Noclc, a foilner e~nployee of the Depal-tille~lt of Transportation. Mr. 

Noclc, wllo was represented at the l~earing by SEA General Coullsel Micl~ael Reyiiolds, was 

' appealing his J~lly 8, 2002 te~mination fi-OIII e~liploymei~t for allegedly being absent for three or 
(\..J 

illore consec~ltive worlc days without proper notification 01- adequate reason, and for absence 

witl~out a~ltl~orized leave. Attoilley Ned Lucas appeared on behalf of tlie Depa~-t~lleilt of 

Trainsportation. 

The record of tlle hearing in this matter coilsists of pleadings sublllitted by the parties, notices 

and orders issued by t l~e  Board, the a~ldio tape recordiilg of the hearing on the ~lierits of tlie 

appeal, aiid documeilts admitted illto evidence as follows: 

State's Exhibits ' 
4. March 29,2000 letter from Edward S. Welch to Stanley Noclc, Jr., Re: Worlc Release 

from Ii~carceration 

5. July 8,2002 letter froill Edward S. Welcl~ to Stanley Noclc, Jr., Re: Letter of Dis~llissal 

I State's Exhibits 1, 2,3, and 6, marked and adinitted into evidence, were subseq~~ently stricken fi-om the records by 
agreeineilt of the parties. 

TDD Access: Relay NH 1-800-735-2964 



'j 7. JLIII~ 25, 2002 letter fi-0111 Douglas A. Gosling to Stailley Nock, Jr., Re: Notice oPPre- 

disciplinary Meeting 

8. June 25,2002 letter fi-0111 Gilbert Rogers to Stanley Nock, Js., denying the request for 

leave without pay 

9. Evaluations of Stanley Nock's perforlllance dated Ja~~uary 14, 2002 and Februa~y 22, 

2002; and l~andwritten letters from Gene Popien lo Stanley Noclc dated Jan t~a~y  18, 2002 

and February 22,2002 

Appellant's Exhibits 

A. June 20, 2002 Request froin Stanley Nock, Jr., for leave without pay from June 18 

tlrougl~ Jtllle 24,2002 

B. Pl~ysician's Orders dated June 30, 2002 fiom Wentwortl.1-Douglas Hospital for Stanley 

Noclc 

,-' , 
The following persons gave swol-11 testimony: 

( \ Edward S. Welch 
i-/ 

Douglas A. Gosling 

Gene Popien 

Robert R. Spinney 

Mary Kate Rocky 

Victoria Hey1 

Brian Noclc 

Bal-ry W11ite 

Stanley Nock, JI-. 

Summary 

Between May 1994 and June 2002, Mr. Nock was enlployed by the Department of 

Transpol-tation as a Gate Operator on the Menlorial BI-idge in Postsmo~~tl~, New Hanlpshire, 

under the supervision of Robei-t Spinney, Bridge Construction Supervisor, and Gene Popien, 

Senior Bridge Construction S~~periatendeilt. Outside of norinal office hours and 011 the bridge 

itself, the appellailt's immediate supervisor was his uacle, Barry White. 

In April 2000, the Depal-tment of Transpol-tation approved a woslc release agreenlent in order to ' allow the appellant to continue worlcillg after being sentenced to a period of eight mollths of 
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T >I incarceration. In a letter dated March 29, 2000, Edward Welch, Adil~illistrator of the Burea~l 

of Bridge Maiateaa~lce, outlined tile terins of the "Work Release from Incarceration" (State's 

Exhibit 4) that would be effective for a period of ulp to eight months, begilmiilg 011 April 3, 2000. 

T11e agreement, signed by Adilliilistrator Welcll, iilcluded the Collowiilg provisions: 

" 1. You will regularly report to worlc for your 1101-ma1 worlc schedule. 

"2. You will coiltiilue to adhere to all Administrative Rules and Policies. 

"3. Use of leave time will not be approved without written peiillissioil fi-om the 

Depai-tment of Correctioils in addition to Department a~lthorization. 

"4. Leave without pay wi I1 oilly be granted in accordance with Per 1205.02 of the 

Adlllillistrative R~lles of the Divisiolz of Persolli~el." 

Mr. Welch also iilfoillled the appellant that, "The Burea~l must be able to depend on your 

presence on t l~e  job. Your timely coillil~uilicatioil with [Bridge Superintendeilt] Doll Stevens is 

illlperative sllould situatiolls chailge regarding your stat~ls of ii~carceratioi~." 

Between Marc11 2000 and Jailuary 2002, the appellai~t's job perfo~lllance was deemed 

satisfactory, altl~ough there were coilceims about his dependability, arising largely out of his 

extensive use of leave. On Jail~~ary 18, 2002, Mr. Popieil wrote to the appella~~t, iilfoiinillg l ~ i m  

that the Departineilt was concellled wit11 the rate at wl~ ic l~  the appellant was usiilg his accrued 

sick and aml~lal leave and the aillount of accrued leave reillaiilillg to the appellant's credit. In 

that letter, Mr. Popieil indicated that tlle appellant llad used all but four horns of l~ i s  siclc leave 

and seven 11o~u-s of annual leave. Mr. Popieil wrote, "I have reviewed records of your leave 

usage and have foulld no lllajor illjuries or illilesses which would have significailtly diminisl~ed 

your balai~ces. For at least the last seven inoiltlzs you have been ~ ~ s i i ~ g  your leave faster tl~an you 

have beell accumulatillg it. If this pattell1 coiltiilues you will very s11oi"cy be in a positioil wllere 
I 

you may need to request leave without pay. This is a situation I recollul~elld you avoid. Wit11 

your cull-ent balances so low, I feel you are i11 a colllprollzised situatioil if for seine reasoil you 

need time off from work. Additionally, your higll usage of leave has made ine feel you cannot 

be depended ~lpon to be available for your sc l~ed~~led sl~ifts." 

The parties offered no evidence coilceriliilg the nature of the collvictioil or sellte~lce thatresulted in the appellant's 
i~lcarceratioll in 2000. 
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f- ' In February 2002, tlle appellant was convicted as a habitual offender for nlotor vehicle violations 
/ 

and was sentenced to eleven montl~s of electronically nlollitored house arrest and twenty days of 

incarceration in the Strafford County House of Col-sections. The appellant assunled he would be 

eligible for work release after a brief period of incarceration, and obtained the court's approval to 

delay his actual incal-ceration until .June 11, 2002, wl~en l ~ e  would be starting a previously 

scheduled week off from worlt. 

On Febsuary 22, 2002, unaware of the appellant's collviction or the court's order for 

incarceration and electronically nlonitored llouse al-sest, Mr. Popien wrote to tlle appellant, 

indicating that, "Since your last evaluation on January 28, 2002 you have not used any sick or 

a~mual leave. This is a vely good start at increasing your leave balances. Fu~ther~nore, in the 

few instances wl~ea you needed some time off you accowplislied this by nlodifyillg your shift 

tinles wit11 other gate tenders. I conlnlend you for the initiative you have talten to increase your 

leave balances, and I encourage you to continue in this." 

( - Between Februay and June 2002, the appellant provided no notice to Mr. Popien, Mr. Spinney 
\.. A' 

or Mr. Welch1 of his collviction or his impending incarceration. The appellant also failed to 

notify the Bureau Adlniilistrator or Bridge S~~perintendent that 11is ability to report for worlt on 

June 17, 2002, after 11is scl~eduled days off, would be dependent upon the Department7s approval 

of a worlt release agreement and continued authorization for worlt release by the Strafford 

County Cosrections Depai-tment. 

The appellant was incarcerated as scl~eduled in June 2002. After conlpleting the standard initial 

intalte proced~lres, Strafford Coullty Col-sections Depa~tment Progra~n Manager Victoria Heyl 

attenzpted to contact the Departlnent of Transportation to obtain worlt release approval for llim 

fronl the Depastmeat of Transportation. Unable to reach t l~e  Bureau Adnzinistrator or Bridge 

Superintendent, Ms. Heyl took the appellant's suggestioll to nlalte arrangements for reporting the 

appellant's worlt attenda~lce wit11 Barry White, the Bridge Operator. Ms. Heyl did not realize 

that Mr. White was the appellant's uncle. 
r\ 
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Mr. White signed an agreeinent wit11 the Strafford Cou~lty Con-ections Department to report ally 

insta~~ces that the appellant failed to report for worlt as scheduled. Mr. Wlzite did not infolln the 

Department of Transportation tlzat tlze appellant had been incarcerated, that his ability to repol-t 

as scheduled would be dependent up011 contill~ling approval by the Strafford Coullty Corrections 

Depai-tme~lt for worlt release, or tlzat lze had signed a11 agreeiiielit with the Strafford Cou~lty 

Corrections Depart~neilt to nlonitor tlze appella~lt's attenda~zce at wol-It. 

~ l z e  appellant retunled to work on Monday, J~lne 17, 2002, working from 6 a.m. until noon. He 

also worlted tlze ove~lziglzt shift tlzat Monday, reporting for worlc at midnight and leaving tlze 

bridge around 11:30 a.m. on Tuesday, JLIII~ 18,2002. The appellant was sclzeduled to report to 

the bridge again at nlidilight on J~me 18"' to begin lzis next scheduled shift. 

Sonle time before 5:30 p.m. on June 18"', staff at tlze Comzty House of Col-sections discovered 

contraband in the appellant's cell3 aizd trailsferred lzim to D-block. Altlzouglz tlze appellant 

received no official llotificatio~l at tlzat tinze abo~lt tlze status of his work release, Ms. Hey1 

indicated that work release privileges izoilllally would be suspended until after a disciplinary 

hearing. Between 5:30 aizd 6:00 p.m., the appellant called his brotl~er Brian and aslted lzim to 

notify bridge persollnel that the appellant was not feeling well and would not be reporting for his 

scheduled shift. That same day, tlze appellant co~nplaiiled to Mary Kate Rocky, the R.N. 

assigned to the Strafford County House of Col-rections, that lze had a tootlzaclze. Ms. Rocky 

suspected that tlze appellant had an abscessed tooth and gave him pain medication. She did not 

nlalte or attempt to nlalte an appoilzt~ne~lt for tlze appellant to see a pllysicia~z or obtain 

prescriptio~l medication. 

On Julze 19, 2002, Mr. Wlzite info~lzied tlze B u r e a ~ ~  Administrator that tlze appellant had called in 

sick. He also advised Mr. Welclz tlzat tlze appellant was il~carcerated at the Strafford Co~llzty 

House of Colrections. Once l ~ e  realized tlzat tlze appellant had been incarcerated, Mr. Welclz 

contacted Robert Spinney, aslting hi111 to get word to the appellant that if lze was on an approved 

work release, he could apply for sick leave. 

(- 1 

~11e coiltraband discovered in the cell was a package of Little Debbies snacks. 
A]~]~eal  o f  Stanley Noclc, Jr. 
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' As of June 18, 2002, the appellant had one and one llalf llours 01 aiu~~ial leave and twenty hours 

of siclc leave available to him. Wllen the appellant requested siclc leave, tlle Department had 

suspicions about wlzetller he really was siclc or whetl~er tlle Depai-tment of Coirections would 

release him to worlc. Under the teiills of llis worlc release agreelnent in 2000, use of leave time 

would not be approved "without written pe~inission fi-0111 the Department of Colrections in 

addition to Department a~~thorization." No sucll a~~tl~orization was provided. 

Wllell infonned that any request for siclc leave would need to be accompailied by documentation 

supporting the request, the appellant chose instead to request leave witllout pay. The appellant's 

letter dated J~lne 20, 2002 requesting leave without pay was faxed from tlle Departlnent of 

Corrections to tlle Department of Tra~lspol-tation. In that letter, wl~ich tlle Department received 

on June 21, 2002,~ the appellant wrote, "Mr. Robert Spiilney has advised lne to inform you that I 

an1 temporarily unable to repoi-t tluougl~ the worlc release program. I will be able to retun1 to 

w o k  on July 1,2002" (Appellant's A). 

/ '\, 
I By letter dated June 25, 2002, Assistant Conlinissioller Gilbert Rogers denied the appellant's 
.. i 

request for leave w i t l ~ o ~ ~ t  pay for the period of June 19,2002~ tluougl~ June 24,2002, and a 

1-etulll to work date of J~lly 1, 2002. In tl~at letter, Assistant Coinnlissioner Rogers wrote: 

"Under the Department's original agreement witli you regasding your worlc release froin 

ii~carceration, foilllalized in writing on March 29, 2000, it was agreed that you would 

regularly report to worlc for your nolilzal worlc schedule. It was f~~l-tller agreed that use of 

leave time would not be approved without written per~llission from tile Depai-t~nent of 

Correctiolls in addition to depal-tmellt autllorization, and leave without pay only granted 

in accordailce wit11 Per 1205.02 of the Adnlinistrative R ~ ~ l e s  of the Division of Persollllel. 

"You have ail available leave balance of 13 % hours that is inadeq~late to cover tllis 

period of absence; nor has it been shown that you llave received written a~~tl~orization 

fi-om the Depai-tinellt of Coi-rections for such leave. Your incarceratiol~/illability to report 

4 The appellailt's faxed request for leave was delayed because his fax privileges at the House of Coisections had 
been revoked. 
5 The appellailt's schedule required him to report for work at midnight on June 18, 2002. 
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to work tlu-ough your work release prograin does not constitute adequate reasoil to 

approve leave without pay." 

In a separate letter dated J~lne 25,2002, Douglas Gosling, Assistant Adiniilistrator of the Burea~l 

of Bridge Maintenapce, infosnled tlle appellant that he had scheduled a pre-disciplinary ineeting 

lor Monday, July 1, 2002 at the Portsino~ltll Bridge Mainteaa~lce Office. He infoinled tlle 

appellant tl~at the purpose of t l~e  nleeting would be to discuss reasoils s~lpporting disciplinary 

action against tlle appellant, LIP to and iilcludiizg his dislllissal from elllployment, as a result of 

the appellant's absence froill worlc between n~idnight 01-1 J~me 18, 2002 tlu-ougll June 24, 2002. 

The letter also infoillled tlle appellant that he would be preseilted with evidence suppoi-ting 

disciplinary actioil and would be given an oppoi-tunity to ref~lte that evidence. 

011 June 30, 2002, the eveiling before the pre-disciplinary meeting, the appellant sought nledical 

treatinent at Wentworth-Douglass Hospital. He was given prescriptioils for antibiotics and paill 

illedication to treat a dental abscess and was instnlcted to ai-range for f~~i-tller treatinent with a 
r 
( ,) dental professional. 

The appellant testified that 11e did not believe the agency would actually dismiss hiin for being 

absent. At the July 1,2002 meeting, once that prospect becanle clear, the appellant coinmented 

that l ~ e  should have brought a a-epresentative with him. His conlnlent was not viewed or treated 

as a request for representation. 

On July 8, 2002, the Depai-tment of Transportation issued a 11otice of ternlination to the 

appellant. That notice iilfoillled hi111 that he was being disinissed under the provisioils of Per 

1001.08 (a)(l 1) and Per 1201.05 for being absent for tlu-ee or illore consec~ltive work days 

without proper notification or adequate reason, for being absent witl~out approved leave. 

Having considered the evidence and arguwent offered by the parties, the Board made t l ~ e  

following findings of fact and rulings of law: 

Appeal of Stanley Noclc, Jr. 
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' \ I  
I /, Findings of Fact 

1. Between February 2002 and June 2002, the appellant provided 110 notice to the 

appointing a~ltllority that l ~ e  had been,convicted in Febi-uaiy 2002 as a habitual offender, 

that he was sclled~lled to be incarcerated in June 2002, or that his ability to repoi-t to worlt 

for any period following June 17,2002, would be subject to approval for work release 

from the Strafford County Depai-tment of Corrections. 

2. Having received no notice from tlle appellant that his ability to report for duty for some 

period of time would be contingent ~ ~ p o n  approval for worlc release, the Department of 

Transportation had no opportunity to establish or review wit11 the appellant teillzs under 

wl~icl~.he migllt be allowed to coiltin~le his employment under an approved worlt release 

fioin incarceratioa. 

3. Under the teiins of a worlt release froill incarceration in 2000, the appellant was 

penllitted to use leave only wl~en such leave was approved by both the Department of 

Corrections and the Depastment of Transportation. 

4. The appellant neither requested nor received approval from the Strafford County House 

i- of Coi-sections to take leave between J~lne 18 and Jm~e  24, 2002. 

5. Between June 18 and June 24, 2002, tlle Strafford Co~mty House of Coi-sections did not 

release the appellant for worlc. 

6. By letter dated June 25, 2002, the appointing a~ltllority requested that the appellant attend 

a pre-disciplinary nleeting on Monday, J~lly 1,2002, pursuant to Per 1001.08. T l ~ e  

appellant attended tlle ineetiilg as sched~lled, reviewed the appointing authority's 

evidence, and had an opportunity to ref~lte that evidence. 

7. The appellant coinineilted that he would have aslted lor representation had he believed 

that the agency was actually considering ternlination; lle made no such request, Ilowever, 

and made no objection to the illeeting colltiil~ling without a representative present. 

8. Tlle appellant asked to be notified as soon as a decision had been made whetl~er or not lle 

was to be dismissed. Written notice was provided by letter dated July 8, 2002 of his 

dismissal. 
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// ', 
1 j Rulillgs of Law 

A. An elnployee inay be required by the Einployer to f~~rnisll the Elnployer with a certificate 

froin tlle attending pllysician or otller licensed Ilealth care practitioiler when, for 

reasoilable cause, the Einployer believes that the employee's use of sick leave does not 

collfoiln to the reasoils and requirelnellts for sick leave use set fol-tll in this Agreement. 

Such certificate shall contain a statelneilt that in the practitioner's professioaal judglneilt 

sick leave is necessary. In addition, the Employer may, at state expense, have ail 

iildepelldeizt pllysiciail examine one of l~islher eillployees who, in the opillioil of the 

Employer, may not be entitled to sick leave. The time related to such examination shall 

not be charged to the einployee's leave." [CBA Article XI, Section 11.4.1 

B. ". . .An appointing a~~thority shall be a~~thorized to talte the most severe forin of discipline 

by ilninediately disinissiilg an einployee without war11i11g for . . . Absence for a period of 

3 or lnore consec~ltive wosk days without proper notification or adequate reason.. ." [Per 

1001.08 (a)(l 1)] 

C. "No appointing a~~thority shall dismiss a classified elnployee under tllis rule until the 

(-1 appointing a~lthority: (1) Offers to meet with the elllployee to discuss whatever evidence 

the appoilltillg a~~tllority believes s~lppoi-ts the decision to dislniss the einployee; (2) 

Offers to provide the einployee with an opportuility to refnte t l~e  evidence presented by 

the appointing a~thority. . .[and] (3) Doculneilts in writing the nature and extent of the 

offense." [Per 1001.08 (c)] 

D. ''An employee sl~all be entitled to Associatioll representatioa at ail investigative interview 

or lneetillg if requested by the enlployee wheil that en~ployee reasollably believes that the 

interview or ineetiilg may result in disciplinary action against l~imlher. The Associatioll 

representative's role at an investigative interview or ineeting is to collsult wit11 the 

enlployee. The Elnployer is free to insist upon l~eariag the employee's own account of the 

inatter(s) under iilvestigation. The Parties agree that in all cases t l~e  principles of 

'Weingarten' and 'Gal-rity' and other applicable case law shall be observed. The 

provisioils of this ai-ticle shall apply to both full and part-time elnployees. 'Disciplinary 

action' means action resulti~lg in a written wal-lling, the withholding of an almual 

increment, a suspension, a delnotioll or a dismissal, as stated in the Adlnillistrative R ~ ~ l e s  

of the Division of Personnel." [CBA - Article XII, Sectioil 12.8.1 
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1 i 

E. "The persollllel appeals board shall hear and decide appeals as provided by RSA 21-I:57 

and 21-158 and appeals of decisions arising out of application of the rules adopted by the 

director of persoiulel except those related to: . . .The refusal of an appointing authority to 

grant a leave of absence without pay. [RSA 21-I:46, I (b)] 

Attoi-ney Reynolds argued that tlle appella~lt's illness and not the co~lditions of his incarceration 

prevented him fi-0111 reporting for worlc as sclzeduled on tlle 17ight of .lune 18th. He al-gued that 

the appellant notified his s~lpervisor that he was ill, providiilg appropriate notice and adequate 

reason for his absence. Attoilley Reynolds argued that even if the appellant's available balance 

of leave was insufficient for the period of absence, the agency could have granted his request for 

leave witl~out pay. By failing to do so, he argued, the agency abused its discretion. 

Attonley Reynolds argued that the Departinent of Transportation violated the Collective 

Bargaining Agreement by failing to grant the appellant's request for sick leave unless he 

produced certification from a physician or health care provider. He argued that tlze only time an 

' )  agency can force an einployee "to get a doctor's note" is when the agency believes there has 
\ ,  . , 

been a violation of the contract's sick leave provisions. He argued that the agency never told the 

appellant that they believed he had wisrepresented the reason for requestillg leave or that the 

request itself was made inappropriately. 

Attollley Reynolds argued that the agency violated the Rules by dislnissing the appellant instead 

of einployiag progressive discipline. He argued that there was no evidence of prior discipline in 

terins of dependability, lateness or low leave balances, and no opportullity prior to the dismissal 

for the appellant to respond to the allegation that he had inisrepresented the reason for his 

inability to repoi-t for worlc on the night of June 18"'. He also argued that the agency violated the 

Persolme1 Rules by failing to disclose the specific evidence being used to s~lpport t l ~ e  appellant's 

tel-inination. 

Finally, Attonley Reyilolds argued, the Departnlent violated the appellant's rights by ref~lsing to 
,--, 

' ,) allow him u ~ ~ i o i ~  representation at the pre-disciplinary meeting. He argoed that the agency had a 
C 

legal obligation to stop the meeting the inillute that the appellant said he wanted a representative. 
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Burdell of Proof. 

"In all cases, tlle burden of proof sllall be ulpon the party inaltillg the appeal. The appointing 

a~~thority sl~all have the burden of production." [Per-A 207.01 ] 

Staildard of Review 

"In disciplinary appeals, including terinination, discipliaary demotion, suspeilsioll witllout pay, 

witldlolding of an eniployee's ai~ilnual illcreillent or issua~lce of a written wanling, the board shall 

deteilnine if the appellant proves by a preponderance of the evidence that: 

(1) The discipliilary action was unlawf~~l; 

(2) The appoilltiilg autllority violated the rules of the division of persoiulel by ilnposing 

the disciplinary action under appeal; 

(3) The disciplinary action was ullwa~-ra~~ted by the alleged conduct or failure to meet the 

work standard in light of the facts in evidence; or 

(4) The disciplinary action was uizjust in light of the facts in evidence. [Per-A 207.12(b)] 

Decision and Order 

According to the CBA, "An employee inay be required by the Eniployer to f~llxish the Employer 

with a certificate from the attending physician or otller licensed healtll care practitioner when, for 

reasonable cause, the Employer believes that the eniployee's use of siclt leave does not confonn 

to t.lle reasons and requirelnellts for sick leave use set fol-th in this Agreement.. ." Once the 

agency discovered that the appellant was in jail, it reasollably questio~led whether or not his 

request for siclt leave coilfollned to the reasoils and requirements ofthe contract. 

The appellant testified that he could not get lnedical doc~~inentatioa from a physician and 

couldi~'t ask the nurse to write a note for him without getting solnething fi-om the court. It is the 

finding of this Boai-d that the evidence presented supports the Employer's position that the 

appella~lt's incarceration, not his pllysical condition, was the primary reason that he failed to 

report for worlc the night of June 18''' or any other night  up to and illcludiilg June 24, 2002. 

Appeal of Stanley Nock Jr. 
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(-) Agencies are granted broad discretion in deterlnining wheil to grant or deny an employee's 

request for leave without pay. In this case, the appellant failed to provide any advance notice to 

the appointing authority about his worlt release arrailgeinents wit11 the Strafford County House of 

Coi-sections. The appellant requested leave without pay only after lle realized he would be 

unable to co~nply with the agency's requirement for hi111 to certify his need for sick leave, either 

paid or unpaid. Under the circ~iinstances, the Board fo~~ound that the agency did not act 

irresponsibly and did not engage in an unsustainable exercise of discretioll when it decided to 

deny the appellant's after-the-fact request for leave without pay witliout proof that leave was 

justified and had been approved by Strafford County House of Coi-sections. 

The appellant had clear notice by letter dated June 25, 2002, that the July 1, 2002 meeting would 

iilclude a discussion of the appellant's absence from worlt and the possibility of discipline, LIP to 

and illcluding tel~nination fi-om elnployment. Even after the lneeting was under way, the 

appellant did not ask for a representative. When the appellant realized that disinissal was a 

distinct possibility, he co~nmeilted that he would have gotten soilleone to represent him if he'd 

i ') la~own. Tlle appellant failed to persuade the Board that his comment should have been deemed 
i '  

tantanzouilt to a request for representatio~l or that the agency violated his rights under the 

Collective Bargaining Agreement by continui~lg the ineeting after the appellant made that 

colnment. 

The appellant also failed to persuade the Board that the agency failed to disclose the evidence 

upon which it based its decision to dismiss, or that it violated the appellant's rights to due 

process. The appellant was infol-riled of the allegations supporting his tellni~latioll and was given 

an opportunity to respond. T11e appellant aslted for an explanation of the difference between 

counseling and discipline, since his employmeilt history included ii~stances of each. The 

appoilzting authority answered the appellant's questions and outlined the types of offenses that 

could lead to iininediate disinissal witl~out prior wanling. 

On all the evidence and argument offered by the parties, the Board voted unanimously to DENY 

( )  the instant appeal, upholding the State's decision to disnliss Mr. Stanley Noclt, Jr., for violation 
i- 

of Per 1001.08 of the R~lles of the Division of Persoilnel. The agency prod~lced sufficient 
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/- \ evidence to persuade the Board that the appellant was absent ffom work between June 18 and 

June 24, 2002 witllout appropriate notice, adequate reason, or autkorized leave. 

Given the appellailt's apparent decisioil to not infoi-111 the appointing authority of his 

iilcarceratioil or ally possible effect tliat it would have upon liis availability for woslc, the 

appellant failed to persuade the Board that tllere was good reason for not advising the appointing 

a~~tliority of his incarceration or possible restrictions 011 his availability for worlc. The appellant 

failed to persuade the Board that liis ter~llination from elilployiiie~it was unlawf~ll, that it violated 

tlie Rules of the Divisioil of Persoiulel, that it was ullwal-rai~ted, or that it was unfair in light of 

tlie facts in evidence. 
' S  

THE PERSONNEL APPEALS BOARD 

!=?-lQ &&& 
Philip P. ~onafkle ,  ~omini&bner 

cc: Tl~omas F. Ma~ming, Director of Persoimel, 25 Capitol St., Concord, NH 03301 
Ned Lucas, Attorney, Col~stniction Bureau, Department of Justice, 33 Capitol St., 

Concord, NH 03301 
Frances Buczynslti, Hulliaii Resources Admiaistrator, Dept. of Tra~lsportation, Hazel1 

Drive, Coacord, NH 03301 
Michael Reynolds, General Counsel, State Eillployees Association of NH, Inc., PO Box 

3303, Concord, NH 03302-3303 
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