PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF NANCY NOLIN
Docket #96.7-27

Department of Safety, Division of Metor Vehicles

August 21, 1 996

The New Hampshire Personnel AppeasBoard (Beanett, Rule and Barry) met Wednesday,
August 8, 1996, urder the authority of RSA 21-1:58, to hear the appeal of Nancy Nolin, atformer
employee of the Department of Safety, Division of Moter Vehicles. Ms. Nolin, who was
represeried a the hearing by SEA I.egal Intern Heidi Ayes, was appealing her Mey 22, 1996,
terminationfrom employment as a Secretary/Typist | in the Burean of Registrations. Ms. Noiin
was discharged following her receipt of a third wriiten warning, issued under the provisions of
Per 1601.03 (@) (1) and Per 1001.03 (a) (6) Sf the Rules of the Division of Persormel Shert J.
Kelloway-Martin, Esq., appeared on behalf of the Division of Motor Vehicles.

The following persons offered sworn testimony a the hearing on the merits of Ms. Nolin’s
appeal: Debra Jean Rule, Counter Clerk Iii; Marshall Newland, Supervisor of Registrations;
Pam Blake. SEA Steward; Nancy Nolin, Appeilant. The following documents were alsec

admitted into evidence:

State’s #1 - May 21, 1996, 3™ writien warning issued to Ms. Nolin for failing to meet the woxk

stqfigard by exhibiting uncoopetative and disruptive behavior
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State's #2 - April 9, 1996, 2™ written warning issued to Ms. Nolin for failing to meet the work
standard, exhibiting uncooperative or disruptive behavior, and exhibiting physically or
verbally abusive behavior in the workplace

State's #3 - June 7, 1995, 1% written warning for failing to serve the publicin an efficient and
congenial manner, exhibiting verbally abusive behavior on the telephone

State's #4 - March 9, 1993, written warning for failing to serve the public in an efficient and
congenia manner, more specifically for exhibiting verbally abusive behavior on the
telephone

State's #5 - Ms. Nolin's performanceeval uationsdated 1014195, 8116/94.,9113/93, 8/12/92,
9120191, 8/28/90

State's #6 - May 21, 1996, notice of meeting with Ms. Nolin to discuss possible termination

State's #7 - May 22, 1996, notice of termination

Appellant's#1 - April 25, 1996, customer comment card (with name and addressremoved)

Appellant's #2 - positive customer commentsreceived by Ms. Nolin

Appellant's#4 - May 20, 1995, letter of complaint written by Donna Rome addressed to Arthur
Garlow

Appellant's #5 - April 9, 1996, |etter from ChristineXlucky

Appellant's #7 - Excerptsfrom the 1995 - 1997 Collective Bargaining Agreement

Ms. Ayer argued that the State put Ms. Nolin in harm's way, assigning her to the registrations
counter at the Department of Safety where she would be unfamiliar with the work, and would be
more likely to become frustrated in working directly with the public. She argued that the
Department of Safety's warningswere not all issued for the same offenseand, as such, they
could not be used to legally dismissMs. Nolin. Finaly, Ms. Ayer argued that the Department of
Safety failed to notify Ms. Nolinwhen letters of conzplaintsabout her performance were received
and placed in her personnel file, thereby depriving Ms. Nolin of a meaningful oppo tunity to
refute any allegationsarising out of those complaints.
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Findings of Fact and Rulings of Law

After presenting their evidenceand argument, both parties submitted proposed Findings of Fact
and Rulings of Law for the Board's consideration. Inasmuch asthose offered by the partieswere
intermixed, the Board decided to issue its own Findingsof Fact and Rulingsof Law in addition
to ruling on those presented by the parties.

State's:

1-3,5-11, and 13 - 25 aregranted.

4 and 12 are granted in part.
4 — The customer complaint card discussed in the appellant's third letter of warning said
that the appellant had told the customer to *'be quiet" when the customer attempted to
assist the appellant with the registration process. That fact was not corroborated by any
live testimony.
12 - Similarly, the May 15, 1995, complaint about Ms. Nolin was not corroborated by
live testimony on the question of who wrote the complaint and how detailed it was.

Appellant’s:

1,3 -5, 20 —-23 and31 are granted.
10 isgranted, but isirrelevant hereto.

2,6-9, 11 - 18,24 - 26, and 29 — 30 are denied.
14 isdenied to the extent that failing to meet the work standard is one acceptable
characterization of the offensealleged in the April 9, 1996, letter of warning. Appellant's
19 isdenied in that the appointing authority provided all relevant portions of the comment
card to Ms. Nolin prior to her termination.

27 isneither granted nor denied, asthe Board need not rule on thisissueto properly decidethe

appeal.

32isgranted in part and deniedin part. The State has met the burden of productionand has

made a prima facie case for termination on the basis of athird warning for the same offense.
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Board's Findings of Fact

1. Approximately 18 monthsprior to her termination, Ms. Nolin had asked for the opportunity
to cross-train on registrations, but her requests were denied by Marshall Newland, Supervisor
of Registrations, because of documented concerns about the appellant's ability to
communicate appropriately and effectively with the public.

2. Inearly 1996, Mr. Newland concluded that neither evaluating, counseling nor warning the
appellant had been effective in correcting her communication and customer service skills. He
granted the appellant's request for cross-training, believing it would be more difficultfor Ms.
Nolin to be rude to customers when she had dedl with them face-to-facerather than over the
telephone.

3. Thewarnings issued to Ms. Nolinon April 9, 1996, and May 21, 1996, describe incidents
very similar to that described in the June 7, 1995, warning.

4. Thewarning dated June 7, 1995, alleged that the appellant failed''to serve the publicin an
efficient and congenial manner and more specifically [she exhibited] verbally abusive
behavior on the telephone...”

5. Thewarning dated April 9, 1996, aleged that the appellant was, **...discourteous,
uninformative, rude and not at all helpful.” It also asserted that her communication with the
customer was verbally abusive.

6. The warning dated May 21, 1996, alleged that the appellant was discourteous, uninformative,
rudeand not at all helpful.”

7. Union Steward Pam Blake attended part of the May 21, 1996, meeting at which Ms. Nolin
received her third letter of warning. At that meeting, Ms. Blakerequested and received a
copy of the customer comment card which had prompted the May 21,1996, warning. The

. photocopy provided to Ms. Blake did not contain the name and/or address of the complaining
party.

8. Arthur Garlow, Assgtant Director of Motor Vehicles, asked Union Steward Pam Blake to
attend the May 22, 1996, meeting to address Ms. Nolin’s termination. In addition to Ms.
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Blake and the appellant, Arthur Garlow, Marshall Newland and Claude Ouellette, H. R.
Adminigtrator for the Department of Safety, were present.

Board's Rulings of Law

1. Per 1001.03 (a) of the Rulesof the Division of Personnel authorizes an appointing authority
to use the written waining as''the least severe form of disciplineto correct an employee’s
unsatisfactory work performance for offensesincluding, but not limited to: (1) Failing to
meet the work standard; ...(6) Exhibiting uncooperative or disruptivebehavior; ...(8)
Exhibiting physicaly or verbally abusive behavior in the workplace;...”

2. Per 1001.03(b) of the Rules of the Divisionof Personnel providesthat, 'If an employee fails
to take corrective action as outlined in awritten warning, the employee shall be subject to
additional disciplinary action up to, and including, discharge from employment pursuant to
Per 1000.”

3. Per 1001.08(e)(1) providesthat, "'An appointing authority shall be authorized to dismiss an
employee pursuant to Per 1001.03 by issuance of athird written waning for the same offense
withinaperiod of 2 years."

4. Inaccordancewith Per 1001.08(f)(1) through (4), before an appointing authority may dismiss
aclassified employee under Per 1001.08(e)(1), the appointing authority must meet with the
employee to discuss whatever evidencethe appointingauthority believes supportsthe
decisonto dismiss the employee prior to issuing the notice of dismissal, and provide the
employeethe an opportunity at that meeting to refute the evidence presented by the
appointingauthority. The appointing authority must also document in writing the nature and
extent of the offense, as weli aslist the evidence the appointing authority used in making the
decision to dismissthe employee.

5. Per 1001.08(g)(1) through (3) requiresthe appointing authority to preparea written notice of
dismissa specifying the nature and extent of the offense, to notify the employeein writing

that the dismissal may be appealed under the provisionsof RSA 21-1:58 within 15 calendar
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daysof the notice of dismissal, and to forward a copy of the notice of dismissal to tile director

of personnd.

Decision and Order

Ms. Nolin’s difficultiesin dealing appropriately with the public are well-documented. The
evaluationswhich the appellant received during the last six years of her employment with the
Department of Safety reved a continuingeffort by supervisory and managerial personnel to
apprise Ms. Nolin that rude or abusive behavior by employeeswould not betolerated. The
warnings issued to Ms. Nolin clearly advised her that unless corrective action was taken, she
would be subject to discipline, up to and including her termination from employment.

Both Ms. Nolinand Mr. Newland testified that it wasthe appellant who first requested the
opportunity to cross-trainin registrations. During thefirst several weeks of training, Ms. Nolin
and her first trainer, Pat Abemathy, both complained that they were making no progress. Mr.
Newland reassigned the appellant to train with Debra Jean Rule, who had successfully trained up
to adozen other clerks. Ms. Nolin had no complaintsabout Ms. Rule as atrainer or supervisor.
When Ms. Nolin received awritten warning in April, 1996, she did not request reassignment to a
position where she would have reduced customer contact." Assuch, the evidencedoes not
support the appellant’s allegationthat the employer assigned Ms. Nolinto cross-trainingin order
to make her work more difficult, or to increasethelikelihood that she would receive customer

cornplaintsfor which she could be disciplined.

The Division of Motor Vehiclestook all the appropriate and essential stepsto effect the lawful
termination of apermanent employee under the Rules of the Division of Personnel. The Division
apprised Ms. Nolin of her job requirementsand the performance expectationsupon which her

work would be evaluated. The employer evaluated her performanceregularly and gaveher clear

! Mr. Newland testified that there were no positions where Ms. Nolin's contact with the public could be eliminated
completely.
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notice when her work did not meet expectations. The employer embarked on a course of
progressivediscipline by issuing letters of warning to the appellant when her performance was
unsatisfactory. Theemployer notified the appellant that if she failed to take correctiveaction, she
would be subject to additiond disciplinary action up to and including her termination from

employment.

When the employer issued Ms. Nolin athird letter of warningfor the same offense, the appel lant,
with a Union steward present, was allowed to review the evidence supporting the warning. The
appellant also was given written notificationthat a meeting had been scheduled to review the
reasons supporting her termination from employment and allow the appellant to refute those
alegations. The employer invited a Union steward to attend the termination meeting, although

. neither the Rules nor the Collective Bargaining Agreement requirethe agency to do so.

At the meeting prior to termination, the employer discussed the reasons supporting the dismissal,
reviewed the evidence supporting the dismissal, and gave Ms. Nolin an opportunity to refutethe
allegationsand evidence. Having failed to refute the basis for the termination, the appellant was
given written notice of her dismissal. The notice of dismissal specified the reason for
termination, cited the lega authority for the dismissal, and apprised the appellant of her right to
appeal that termination to this Board.

Having considered the testimony, documentary evidence and oral argument, the Board voted
unanimoudly to sustain Ms. Nolin's termination from employment, thereby denying her appeal.
Whilethe Board considersit unfortunate whenever a permanent employee must be dismissed,
Ms. Nolin’s dischargefrom her employment was a “textbook” termination. The record reflects
that Ms. Nolin’s cominunication and customer service skillsfailed to meet the work standard.
As such, shewas subject to discipline, up to and including termination from employment, under
Per 1001.03 of the Rulesof the Division of Personnel.
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