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(-) The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 

met Wednesday, November 7 ,  1990, t o  hear t h e  termination appeal of Eugene 
Paquin, a former employee of t h e  Department of Transportat ion (he re ina f te r  
"DOT"). M r .  Paquin was represented a t  t h e  hearing by SEA General Counsel 
Michael C . Reynolds. Karen A. Levchuk , A s s i s t a n t  Attorney General, 
represented the  Depar b e n t  of Transportation. Those o f fe r ing  sworn testimony 
included Joan Bickford, James Colburn, Clarence Nelson, Dory Graham, Tammy 
Reynolds and t h e  appel lant ,  Eugene Paquin. 

Following the  hearing on the  merits, upon t h e  reques t  of the  Department of 
Transportat ion,  the  p a r t i e s  were allowed add i t iona l  time i n  which t o  submit 
c los ing arguments. The'Board es tabl ished November 21, 1990, a s  the  last  d a t e  
by which such arguments could be submitted. Both p a r t i e s  submitted such 
c los ing arguments a t  t h e  c lose  of business on t h e  d a t e  required. 

The appel lant  contends t h a t  DOT'S dec i s ion  to discharge him f o r  being absent  
f o r  th ree  o r  more consecutive days without no t i ce  o r  adequate excuse was 
improper, and t h a t  "Ms. [Tammy] Reynolds ' last  call t o  the  appointing 
au thor i ty  was c l e a r l y  intended to pu t  the  employer on no t i ce  t h a t  M r .  Paquin 
would be o u t  of work from t h a t  point  forward". 

I 

The appel lant  a l s o  argues t h a t  "...since adequate excuse was given although 
perhaps not given a s  quickly a s  would have been des i red ,  a t  l e a s t  i n  
s u b s t a n t i a l  p a r t  due t o  the  employer's f a u l t y  understanding of the  workers' 
compensation laws and due t o  an apparent l ack  of any d e s i r e  t o  f u l l y  " inves t iga te  Mr. Paquints  claim t h a t  he was s u f f e r i n g  a recurrence of h i s  
previous work in ju ry ,  t h i s  was not  an  op t iona l  immediate discharge". The 
Board does no t  agree. 
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After  due considerat ion of  the  record i n  t h i s  mat ter ,  t h e  Board unanimously 
voted t o  uphold the  Department's dec i s ion  to discharge Mr. Paquin under t h e  
Optional Discharge Provisions of Per 308.03 (2)  d .  

Mr. Paquin was absent  from work a t  DOT f o r  a period o f  approximately t h r e e  and 
one-half years  beginning i n  1986, due to a work r e l a t e d  injury.  On December 
1, 1989, h i s  t r e a t i n g  physician approved h i s  r e t u r n  to  work on a ful l- time 
basis .  A s  e a r l y  a s  February, 1989, h i s  physician was repor t ing  ".. . the 
p a t i e n t  has shown poor compliance with any suggest ions or programs we had made 
f o r  him." 

Appellant argues t h a t  h i s  f a i l u r e  to be "compliant" was the  r e s u l t  of 
re luc tance  to undergo surgery. The record,  however, does not  suppor t  such a 
f inding.  On the  cont rary ,  the  various medical r e p o r t s  submitted as evidence, 
and incorporated i n t o  the  record of the  hearing,  suppor t  a f inding t h a t  Mr. 
Paquin 's  t reatment throughout the  period of  h i s  d i s a b i l i t y  was d i f f i c u l t  to  
manage because o f  h i s  continuing f a i l u r e  to abide by h i s  physicians '  
recommendations, to keep or to be on t i m e  f o r  scheduled appointments, or to 
follow through on any treatment p lans  devised f o r  M r .  Paquin by h i s  
physicians,  

Mr. Paquin was i n i t i a l l y  injured on March 12 ,  1986, and was hosp i t a l i zed  f o r  
observation on the  o rde r s  of  the  t r e a t i n g  physician. D r .  Melkonian's 
discharge summary completed following t h a t  pericd of  h o s p i t a l i z a t i o n  included 
the  nota t ion  t h a t ,  "On 3/13, the  p a t i e n t  i n t e n t i o n a l l y  l e f t  the h o s p i t a l  
because he s a i d  t h a t  he had to t a l k  with h i s  g i r l f r i e n d .  Apparently, he l e f t  
h i s  Phi ladelphia  c o l l a r  when doing t h i s .  He returned e a r l y  the  following 
morning. I explained very c a r e f u l l y  a t  t h a t  time t h a t  t h i s  was a major 
mistake with t h e  f r a c t u r e  of  h i s  back i n  sp ine  [sic], he compromised h i s  
therapy, and t h i s  could cause him problems i n  the  f u t u r e .  We discussed t h i s  
i n  long d e t a i l . "  Paquin was scheduled f o r  a follow-up v i s i t  on 3/31/86 and 
was l i s t e d  i n  the  physic ian ' s  records as a no-show. 

Although t h i s  information has no d i r e c t  bearing on Mr. Paquin 's  eventual  
discharge f o r  being absent  f o r  an extended pericd of  t i m e  without approved 
leave,  and f a i l i n g  to properly n o t i f y  h i s  employer o f  h i s  absence i n  a t imely 
fashion, it does i l l u s t r a t e  a pa t t e rn  of  behavior which continued throughout 
t h e  period of h i s  absence due to d i s a b i l i t y ,  h i s  eventual  r e tu rn  to work, and 
the  circumstances leading to h i s  discharge.  

Surgery was recommended by D r .  Sachs on December 31, 1986, with a no ta t ion  
t h a t  surgery would be scheduled following a c e r v i c a l  myelogram, which was 
performed i n  mid-February, 1987. I n  the  phys ic ian ' s  r e p o r t  of t h a t  d a t e ,  he 
indicated t h a t  the  appe l l an t  would be s e n t  f o r  a second opinion from D r .  
Martin Craig from the  Universi ty of Vermont, and i f  the  recommendation f o r  

-) 
surgery were confirmed, scheduling m u l d  follow. 

/' 
In  August 17,  1986, h i s  physician reported,  "We last saw Eugene i n  February, 
a t  which p o i n t  we had recommended an a n t e r i o r  c e r v i c a l  diskectomy and 



APPEAL OF EUGENE PAQUIN 
(---) mcke t 1190-T-14 
\ 

page 3 

interbody fus ion a t  C5-67, and the  p a t i e n t  wanted to th ink about t h i s .  . . The 
p a t i e n t  was somewhat r e l u c t a n t  to undergo surgery a t  t h a t  t ime, b u t  states 
t h a t  now, with h i s  p e r s i s t e n t  pa in  and problems and h i s  weakness, he is ready 
to undergo surgery. He r e a l i z e s  t h a t  he cannot continue the  way he is, and 
would l i k e  to have something done d e f i n i t i v e l y .  He  the re fo re  r e tu rns ,  with a 
request  t o  undergo surgery." 

The record ind ica tes  the re  was an  intervening period of  physica l  therapy and 
t e s t i n g ,  but  the re  is l i t t l e  evidence of  follow-up on the  i s s u e  o f  surgery 
u n t i l  February 8, 1989, when D r .  Sachs reported t h a t  he had n o t  been seen 
s ince  August, 1987. "We note  t h a t  the  p a t i e n t  was seen i n  August and we 
ta lked about c e r v i c a l  diskectomy a t  t h a t  time,,. He  had a second opinion by 
D r .  Martin Cra ig  a t  the Univers i ty  of Vermont with concurrence f o r  our 
recommendations, The p a t i e n t  then never followed up with u s  and never 
followed through f o r  surgery and was r e a l l y  lost to fol low up samewhere. 
Therefore, the  p a t i e n t  has shown poor compliance with any suggest ions or 
programs we had made fo r  him." 

March 1, 1989, following an appointment with the  appe l l an t ,  D r .  Sachs 
reported,  "As we had suggested i n  the  pas t ,  [Paquin] has remained noncompliant 

- and w i l l  t ake  no r e s p o n s i b i l i t y  f o r  h i s  ca re ,  hea l th ,  or well being. The , j 
'. p a t i e n t  d id  not  follow through with our recommendations f o r  conservative 

management or f o r  the  physica l  capaci ty  assessment evaluat ion  or f o r  t h e  B200 
evaluat ion or f o r  the  work to le rance  program. He  missed h i s  appointments and 
states t h a t  he r e a l l y  knows nothing about t h a t  and does n o t  understand. He  
wants surgery. The pa t i en t ,  therefore ,  has been noncompliant with our 
recommendations." " I  have no a b i l i t y  to determine a permanent impairment 
s t a t u s  on t h i s  individual  s ince  he has no t  followed through with 
recommendations. I now consider  him noncompliant and have p u t  him on a fo l low 
up bas i s  only prn i f  he is to fol low through with recommendations." 

Following a physica l  capaci ty  evaluat ion  by D r .  Sachs on March 13,  1989, he 
r e p r t e d  "conservative management over a long p r i o d  of time" had not  resolved 
h i s  medical problems... A t  t h i s  time, p a t i e n t  demonstrates decreased c e r v i c a l  
range of motion and s t a t e d  increased numbness of  h i s  hands dur ing the  end 
ranges of h i s  range of motion. W e  w i l l  a t tempt a program t h a t  w i l l  h e l p  with 
strengthening and increase h i s  sp ine  and c e r v i c a l  motions to see i f  we can 
increase p a t i e n t ' s  funct ional  c a p a b i l i t i e s  and decrease h i s  symptoms. The 
p a t i e n t  understands these goa l s  and is wi l l ing  to p a r t i c i p a t e  i n  the  program." 

Paquin was to p a r t i c i p a t e  i n  a work to lerance  program and at tended f i f t e e n  
sess ions .  He  was scheduled to f i n i s h  the  program on May 1, 1989 but  cancel led  
the  program, s t a t i n g  he " f e l t  f i n e " .  It was noted he could be re leased f o r  
work with c e r t a i n  l imi ta t ions .  

Paquin was again l i s t e d  as a "no-show" on follow-up appointments. On august  
If \- ] 8, 1989, h i s  physician again repor ted ,  "We have noted on numerous occasions 

t h a t  t h i s  p a t i e n t  is poorly compliant with any recommendations t h a t  we have 
given him and he again confirmed t h a t  with a no-show appointment and a change 



APPEAL OF EUGENE PAQUIN 
I (-) Docket #90-T-14 

Page 4 

i n  h i s  appointment s t a t u s  from June 29, 1989 so he has dragged o u t  another 
2/1/2 months of time s ince  we l a s t  evaluated him." "...I have recommended a 
r e f e r r a l  to D r .  Gary Woods f o r  h i s  c a r p a l  tunnel  syndrome. We d o  no t  need to 
see him i n  our o f f  i ce  except  on a prn b a s i s  and we w i l l  not be scheduling him 
f o r  another follow up appointment. I th ink t h a t  t h i s  p a t i e n t  should r e t u r n  to 
work and s t a r t  functioning a t  the  c a p a b i l i t i e s  t h a t  he has been t e s t ed  o u t  f o r  
and has demonstrated through t h e  NH Center f o r  back care." He d i d  no t  appear 
f o r  the  scheduled appointment on August 31, 1989. 

Paquin d id  see D r .  Woods on October 5, 1989. D r .  Wocds noted, "At t h i s  
juncture,  it is d i f f i c u l t  to d e l i n e a t e  exac t ly  the  i n t e n s i t y  of each component 
of t h e  p a t i e n t ' s  symptoms. In  view of the  f a c t  t h a t  he has very s t rong  
c a l l u s e s  throughout h i s  hands and f i s s u r e s  with grime, he c l e a r l y  is not  
l imi ted  to any s i g n i f i c a n t  degree. There is no hard neurologic changes today 
to suggest  a severe involvement of the  median nerve,  e i t h e r  r i g h t  or l e f t . "  
D r .  Woods concluded t h a t  he would t r y  Paquin on some anti- inflammatories, p u t  
him i n  a wrist s p l i n t  ( l e f t  s i d e  only)  and review him " i n  a couple of weeks". 
When examined by D r .  Wocds on Octo'ber 18, 1989, Woods reported Paquin had t o l d  
him he was a c t i v e l y  seeking o ther  employment, with D r  . Wocds ' concurrence . 
Woods a l s o  indicated he would see Paquin again i n  s i x  weeks, b u t  noted t h a t  
Paquin was " r e a l l y  not very l imi ted  a t  a l l  i n  terms of h i s  func t iona l  capac i ty  
due to h i s  hands and t h e  very l imi ted  e l e c t r i c a l  ind ica to r s  f o r  c a r p a l  tunnel  
coupled with no r e a l  hard neurologic changes evident ."  

The Board does n o t  quest ion the  ser iousness  of t h e  a p p e l l a n t ' s  medical 
complaints. The Board does note, however, M r .  Paquin f a i l e d  to document any 
meaningful at tempt he may have made to p a r t i c i p a t e  i n  h i s  own treatment p lan ,  
to adhere to the  recommendations of numerous p r a c t i t i o n e r s  and s p e c i a l i s t s ,  to 
keep many of h i s  appointments, or to complete programs of t reatment or 
therapy. With t h a t  assessment of  M r .  Paquin ' s  d is regard  f o r  h i s  physic ians '  
orders ,  the  Board is hard pressed to accept  t h a t  a f t e r  more than th ree  and one 
ha l f  yea r s  of  ignoring h i s  physicians '  advice and o rde r s ,  he f e l t  compelled to 
remain absent  from work without excuse or adequate no t i ce  on the  advice of  a 
physical  t h e r a p i s t  . 
The Board f i n d s  i t  equally implausible t h a t  M r .  Paquin could have bel ieved 
t h a t  the  t h e r a p i s t ' s  recommendation dated 4/4/90 would provide s u f f i c i e n t  
excuse f o r  him to remain ou t  of work i n d e f i n i t e l y  when he f a i l e d  to personal ly  
con tac t  h i s  employer, f a i l e d  to submit any recognizable claim of in ju ry  or 
work-related aggravation of an e x i s t i n g  condi t ion  under the  Workers' 
Compensation s t a t u t e s ,  and supplied no documentation of  i l l n e s s  or i n j u r y  
u n t i l  s eve ra l  weeks a f t e r  the  e f f e c t i v e  d a t e  of h i s  termination. 

M r .  Paquin argues t h a t  he d i d  provide "adequate excuse" f o r  h i s  lengthy 
absence and f a i l u r e  to personally con tac t  h i s  employer. A s  the  record 
r e f l e c t s ,  Mr Paquin returned to work on December 1, 1989, repor t ing  to work 40 
minutes l a t e  the  f i r s t  day, and f a i l i n g  to repor t  to work a t  a l l  on December 
2, 1989. The record of Mr. Paquin 's appeal con£ irms the  following absences : 
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Friday , December 1, 1989 
Monday, December 4, 1989 
Monday, December 11, 1989 

40 minutes l a t e  
No show 
1 0  minutes late 

Douglas Graham wrote to M r .  Paquin on December 11, 1989, indica t ing t h a t  
l a t e n e s s  o r  f a i l u r e  to repor t  t o  work would no t  be to le ra ted .  He  at tached 
a copy of a December 8, 1989 l e t t e r  from Clarence Nelson to James S. 
Colburn ou t l in ing  Mr. Paquin's absences and DOT'S proposed course of 
ac t ion  and possible d i s c i p l i n e  t o  be imposed i f  he d i d  not  comply. H e  was 
reminded t o  repor t  t o  work no t  l a t e r  than 7:00 a.m. 

Tuesday, December 12, 1989 Called i n  a t  7:00 a.m., claiming he 
might have a frozen s e p t i c  system 

Thursday, December 14, 1989 5 minutes late 
Friday, December 15,  1989 15 minutes late 
Wednesday, December 26, 1989 C a l l  received from Tammy a t  8:40 a.m. 

to say Paquin would n o t  be in .  No 
s p e c i f i c  leave  was requested. Paquin 
submitted a s i c k  leave reques t  on 
re turning t o  duty,  noting " f lu"  as 
t h e  reason f o r  absence. 

Monday, January 8 ,  1990 Woman ca l l ed  i n  a t  7:10 a.m. 
indicat ing Paquin would be l a t e .  H i s  
alarm d id  not  go o f f  . H e  d id  not  
r epor t  a t  a l l .  

Tuesday, January 9,  1990 6:55 a.m. "Gene's g i r l f r i e n d "  c a l l e d  
i n  saying t h a t  he has asked her t h e  
n igh t  before to repor t  t h a t  i f  he  d i d  
no t  r epor t  f o r  work by 7:00 a.m. he 
would not  be i n ,  t h a t  h i s  neck was 
bothering him . 

Wednesday, January 10, 1990 Request submitted fo r  1 6  hours s i c k  
leave c i t i n g  " s t i f f  neck" as the  
reason f o r  the  absence. 

Wednesday, January 24, 1990 9:10 a.m. c a l l  from Paquin request ing 
s i c k  leave. S l i p  submitted 1/25/90 
c i t i n g  " s t i f f  neck". 

Thursday, February 1, 1990 7:22 a.m. c a l l  from Paquin request ing 
s i c k  leave. S l i p  submitted 2/2/90 
l i s t i n g  " f lu"  a s  reason f o r  absence. 

Monday, February 26, 1990 7:55 a.m. c a l l  from "Tammy" 
request ing sick leave f o r  Paquin . 

Tuesday, February 27, 1990 6:50 a.m. c a l l ,  possibly from 
Paquin 's  son, repor t ing Paquin was 
s i c k .  No s i c k  leave s l i p  admitted 
i n t o  evidence. 

March 12,  1990 - James S. Colburn wrote to Paquin ( r e c e i p t  acknowledged by 
Paquin on 3/20/90) advising Paquin t h a t  information from Workmen's 
compensation t o  DOT gave Paquin a "clean b i l l  of hea l th"  and could perform 
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a l l  t he  d u t i e s  assigned. The letter informed him t h a t  h i s  leave  was 
genera l ly  being taken w i t h  l i t t l e  or no no t i ce  and t h a t  any f u r t h e r  
reques ts  f o r  s i c k  leave must be submitted with a s tatement from a h e a l t h  
c a r e  p r a c t i t i o n e r  s t a t i n g  t h a t  use  of  sick leave  was necessary, and t h a t  
any o ther  leave taken without prior approval would be considered 
unauthorized leave.  

Tuesday, March 13, 1990 

Wednesday, March 14, 1990 

7:33 a.m. c a l l  from Paquin, 
ind ica t ing  t rouble  f ind ing  a 
babys i t t e r  - no ind ica t ion  of  how 
long he might be o u t  or l a t e .  
Paquin d id  n o t  r epor t  to work and d id  
no t  c a l l  in.  

March 20, 1990 Graham and Nelson m e t  with Paquin to d i scuss  h i s  leave .  
Graham wrote ~ a q u i n  a follow-up le t ter  reminding Paquin t h a t  " the use  of 
unauthorized leave can be a mat ter  of f u r t h e r  ac t ion ,  up to and including 
dismissal ."  

Monday, Apr i l  2, 1990 

Tuesday, Apr i l  3, 1990 

Monday, Apr i l  9, 1990 

Monday, Apr i l  16, 1990 

8:50 a.m. c a l l  from "Tammy" 
ind ica t ing  Paquin was going to 
therapy t h a t  day. 
9:10 a.m. c a l l  from "Tammy" - Paquin 
would be ou t  the  rest of the  week 
with a pinched nerve, and would be 
going to therapy t h a t  day. 
9:00 a.m, c a l l  from Paquin - to t e l l  
Clarence t h a t  he would n o t  be i n  t h a t  
day and might not be i n  f o r  the  rest 
of  the  week. 
11:45 a.m. c a l l  from Tammy saying 
Paquin would be out  a l l  week. 

None of the  documents ind ica te  t h a t  a call was received from e i t h e r  t h e  
appe l l an t  or h i s  f r i end  during the  week of  Apr i l  23, 1990, or t h a t  DOT had any 
way of knowing why Paquin was absent  on Apr i l  23rd or any day t h e r e a f t e r .  
Even i f  the  Board were to const rue  the  c a l l s  from Tammy on Apr i l  3, a t  9:10 
a.m. from Paquin, ~ p r i l  9 ,  1990 a t  9:00 a.m. and from Tammy ~ p r i l  16,  1990 a t  
11:45 a s  s u f f i c i e n t  no t i ce  f o r  each week i n  quest ion,  the re  was no con tac t  
with Dm concerning M r .  Paquin 's  absence f o r  the  week beginning A p r i l  23, 
1990. A s  such, the  Board concurs with the  Department of Transportat ion in 
f inding t h a t  M r .  Paquin was absent  f o r  a period of  s i x  consecutive work days 
without n o t i f i c a t i o n  to h i s  department, and without adequate excuse f o r  
f a i l u r e  to provide such notice.  

A t  t h e  time of I&. Paquin's r e t u r n  to work i n  December 1989, he was provided a 
copy of work ru les  f o r  the  T r a f f i c  Bureau dated October 2, 1989. Item #6 c:) provides t h a t  " I f  you a r e  ill and unable to repor t  f o r  work,  p lease  advise t h e  
T r a f f i c  Maintenance Super v i so r  or h i s  designee within 30 minutes o f  your 
scheduled repor t  time f o r  work. Employees s h a l l  c a l l  every day t h a t  they a r e  
o u t ,  unless it is an i n j u r y  of  extended dura t ion ,  such a s  a broken leg. . ."  I n  
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M r .  Paquin 's  case,  the  weekly telephone c a l l s  from h i s  g i r l f r i e n d  on A p r i l  2, 
1990, Apr i l  9 ,  1990 and Apr i l  16 ,  1990, d id  not  conform t o  the  repor t ing  
provision l i s t e d  above. The Department of Transportat ion would have had no 
reason to conclude t h a t  Paquin might have suffered  "an in ju ry  of extended 
durat ion" .  

The appe l l an t  has argued t h a t  DOT "...was p u t  on c l e a r  no t i ce  t h a t  Mr. Paquin 
was claiming a recurrence of  h i s  March 6 ,  1986 work injury".  The record w i l l  
no t  support  such a conclusion. Item #14 of the  October 2 ,  1989 d i r e c t i v e  t o  
a l l  bureau employees s t a t e d ,  "Employees who s u s t a i n  an in ju ry  on the  job w i l l  
r epor t  the  i n  jury to t h e i r  immediate supervisor  and the  Bureau's Worker ' s  
Compensation Agent. The T r a f f i c  Maintenance Super v i so r  w i l l  also be not  i f  i ed  
of any and a l l  i n ju r i e s .  I t  is v i t a l  t h a t  an in ju ry ,  no matter  how small ,  be 
reported and the  proper r e p o r t s  completed i n  a t imely manner. This w i l l  s e rve  
a s  a source of protec t ion  to the  employee should something s e r i o u s  develop i n  
the  f u t u r e  a s  a r e s u l t  of an in ju ry  t h a t  occurred on the  job." 

The i s s u e  of d i s a b i l i t y  and workers' compensation had already been ra i sed  by 
the  Department of T r a n s p r t a t i o n  i n  James Colburn's March 12, 1990 memo to 
Paquin which s t a t e d ,  

"I have been reviewing your at tendance record and am concerned a b u t  t h e  
amount of  times you a r e  absent  from work. Since re turning on December 1, 
1989 you have been o u t  9 days , and l a t e  f o r  work 6 times, Even though 
t h i s  is 'without pay ' ,  it does not  r e f l e c t  w e l l  on your work h a b i t s  or 
i n t e r e s t  i n  your job. I have a l s o  noticed t h a t  your sick s l i p s  conta in  a 
reference  to recurring neck and back problems. Although I c a n ' t  a t t e s t  to 
your condi t ion ,  I was advised by the  Worker's Compensation Board t h a t  you 
had ' a  c lean  b i l l  of heal th  ' and could perform a11 d u t i e s  required of  you." 

Attached to the  March 12,  1990 memo from Colburn to Paquin was y e t  another 
copy of the  October 2, 1989 bureau work p o l i c i e s .  

While t h e  Board would no t  f ind  such statement to  c o n s t i t u t e  a d i r e c t  inqui ry  
i n t o  the  appe l l an t ' s  medical condi t ion ,  it c e r t a i n l y  should have p u t  Paquin on 
no t i ce  t h a t  DOT had not  considered any of h i s  absences f o r  complaints of a 
" s t i f f  neck" to be re la t ed  t o  h i s  p r i o r  Workers' Compensation claim. The 
record does no t  indica te  t h a t  Paquin made any con tac t  with a hea l th  c a r e  
p ro fess iona l  between December 1989 when he returned to work and Apr i l  1990 
when he saw D r .  Fox. 

Addit ionally,  according to the  testimony, Mr. Paquin was no t  in jured  on t h e  
job. He  was a t  home bending over to  t ie  h i s  shoes when the  aggravation o f  h i s  
old i n  jury occurred. He had n o t  previously complained of any work r e l a t e d  
i n j u r y  or suggested t h a t  he had suffered  a recurrence o f  h i s  e a r l i e r  in jury .  
He provided no information a b u t  h i s  absence to DOT u n t i l  well a f t e r  the  
e f f e c t i v e  d a t e  of h i s  discharge f o r  absenteeism f o r  a period of th ree  or more 
consecutive days without proper n o t i c e  or adequate excuse. 
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Mr. Paquin 's  argument t h a t  he d id  n o t  provide personal  no t i ce  because he had 
no phone and found it easier t o  ask h i s  g i r l f r i e n d  to c a l l  i n  f o r  him is 
without merit. When Paquin returned to work, he was provided a copy of the  
October 2 ,  1989 "BUREAU OF TRAFFIC W R K  POLICY" memo from James Colburn to  A l l  
T r a f f i c  Bureau Employees. That memo included the  clear i n s t r u c t i o n  t h a t  the  
employee was t o  advise t h e  T r a f f i c  Maintenance Supervisor or h i s  designee 
within 30 minutes of  h i s  scheduled r e p o r t  time f o r  work i n  the event  of  
absence due to i l l n e s s  or in jury ,  and to call d a i l y  i n  the  event  o f  such 
absences. M r .  Paquin was c l e a r l y  advised by memo da ted  March 12,  1990 and 
March 21, 1990, t h a t  h i s  use of unapproved or unauthorized leave would r e s u l t  
in  d i s c i p l i n a r y  ac t ion ,  up to and including discharge.  

On Apr i l  24, 1990, Mr. Paquin was issued a formal letter of warning f o r  
absenteeism without approved leave ,  and without any subs tan t i a t ion  from a 
physician or l icensed hea l th  c a r e  p r a c t i t i o n e r  ind ica t ing  t h a t  the  appe l l an t  
was e i t h e r  injured or ill and therefore  unable to r e t u r n  to work. M r .  
Colburn's letter s p e c i f i c a l l y  s t a t e d ,  "Unless you can provide m e  with 
c e r t i f i c a t i o n  of in ju ry  or d i s a b i l i t y ,  I must assume t h a t  you a r e  capable of 
performing your funct ions  a s  a pavement marking foreman. You a r e  expected to 
re tu rn  to work immediately. " Although t h e  appe l l an t  of fered  evidence t h a t  
having f a i l e d  to pick up h i s  mail i n  a t imely fashion,  he did no t  r ece ive  the  0 , , 1 etter of  warning u n t i l  Apr i l  30th, he gave no p l a u s i b l e  excuse f o r  f a i l i n g  to 
contac t  DOT a t  t h a t  t i m e  to explain h i s  absence, to provide the required 
c e r t i f i c a t i o n  of in ju ry  or i l l n e s s ,  or even to reques t  add i t iona l  t i m e  i n  
which to provide such c e r t i f i c a t i o n .  

The appe l l an t  r e fe r red  to the  "approved" leave  s t a t u s  Mr. Paquin would have 
en joyed had the  Department of T r a n s p r  t a t i o n  proper ly  accepted and processed 
h i s  claim. Again, t h e  Board is without evidence of a repor t  of i n j u r y  or 
claim of recurrence of an e a r l i e r  in ju ry ,  except  f o r  t h a t  provided by Ms. 
Reynolds' r epor t s  t h a t  Paquin was going to therapy or was su f fe r ing  a s t i f f  
neck. The p a r t i e s  agree t h a t  Mr. Paquin d id  not  s u f f e r  in jury  on the  job, and 
t h a t  any in ju ry  from which he may have been s u f f e r i n g  occurred on April 2 ,  
1990. The appel lant  i n s i s t s ,  however, t h a t  a telephone c a l l  from h i s  
g i r l f r i e n d  to DOT s t a f f  should have cons t i tu ted  s u f f i c i e n t  no t i ce  f o r  DOT to  
begin processing a Workers' Compensation Claim. I n  cons idera t ion  of  t h e  
record before it, the  Board does no t  agree. 

The Department of Transpor ta t ion ' s  letter of termination,  dated May 1, 1990, 
s t a t e s ,  " I  r e g r e t  t h a t  I must terminate your employment, bu t  I can no longer 
t o l e r a t e  your f a i l u r e  to repor t  to work or t o  provide j u s t i f i c a t i o n  f o r  your 
absences". The a p p e l l a n t ' s  contention t h a t  no t i ce  was given and was adequate 
is unsupported by the  record. 

F i r s t ,  t h e  Department of Transportat ion can n o t  be held accountable f o r  Mr. 
- Paquin's f a i l u r e  to r e t r i e v e  c e r t i f i e d  m a i l .  Secondly, by h i s  own admission, 
) Mr. Paquin had a t  l e a s t  two days p r i o r  to the  Department's mailing h i s  letter -- 

of termination, to provide personal no t i ce  to the  Department of the  
circumstances behind h i s  absence. The Department's letter s p e c i f i c a l l y  s t a t ed :  
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"Unless you can provide me with c e r t i f i c a t i o n  of i n j u r y  o r  d i s a b i l i t y ,  I 
must assume t h a t  you a r e  capable of  performing your funct ions  a s  a 
pavement marking foreman. You a r e  expected to r e t u r n  to work 
immediately . " (Emphasis added ) 

"Any fu r the r  f a i l u r e  to repor t  to work without p r i o r  approval or 
documentation from a physician w i l l  be considered w i l l f u l  insubordinat ion,  
giving rise t o  termination under Per 308.03." 

The Board f i n d s  t h a t  Mr. Paquin had ample warning t h a t  the  Department d i d  no t  
intend to continue h i s  employment without immediate v e r i f i c a t i o n  of h i s  
i n a b i l i t y  to re turn  to work. While the  Department may not  have objected to  
the  c a l l s  from Tammy l a t e  Monday m r n i n g s  during h i s  f i r s t  t h r e e  weeks of 
absence, her l a s t  c a l l  on Apr i l  16 th  reported Paquin would be o u t  " a l l  week". 
The Board does not  bel ieve anyone a t  DOT was informed t h a t  Paquin would be o u t  
inde f in i t e ly .  Consequently, the  Department d id  not  act unreasonably i n  
determining t h a t  from Apr i l  23, 1990 through Apr i l  27, 1990, and again on 
Apr i l  30, 1990, Paquin was absent  without proper no t i ce  or excuse. M r .  Paquin 
d i d  not  contac t  the  department. M s .  Reynolds d id  n o t  con tac t  t h e  department. 
M r .  Paquin nei ther  reported immediately f o r  work a s  d i r e c t e d  nor provided 
documentation from a physician. 

THE PERSONNEL APPEALS BOARD 

cc: Michael C. Reynolds, SEA General Counsel 
Karen Levchuk, Ass i s t an t  Attorney General, Transportat ion Bureau 
Virgin ia  A. Vogel, Director of Personnel 
C i v i l  Bureau, Attorney Genera l ' s  Off ice  
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By le t te r  da t ed  December 26, 1990, SEA General Counsel Michael C. Reynolds 
f i l e d  a Motion f o r  Reconsiderat ion and Rehearing i n  t h e  mat te r  o f  Eugene 
Paquin (Docket //PO-T-14) r e l a t i v e  t o  h i s  t e rmina t ion  from employment wi th  t h e  
Department of Transportat ion.  I n  its o r d e r  of  December 6, 1990, t h e  Board 
denied Mr. Paquin I s appeal .  

The i s s u e s  r a i s e d  by t h e  a p p e l l a n t  i n  suppor t  of h i s  r eques t  f o r  
I 7 r econs ide ra t i on  and rehear ing  a r e  t h e  same i s s u e s  r a i s e d  dur ing  t h e  hea r ing  on 

r-. , t h e  merits, and i n  a p p e l l a n t l s  c l o s i n g  arguments. Mr. Paquin a rgues  t h a t  he 
was medical ly  unable t o  r e t u r n  t o  work, t h a t  h i s  l e a v e  s l i p s  and te lephone  
c o n t a c t s  wi th  t h e  Department were s u f f i c i e n t  n o t i c e  t o  the Department t h a t  he 
had s u f f e r e d  a recurrence of h i s  1986 i n j u r y ,  and t h a t  he was under no 
o b l i g a t i o n  t o  document t h e  na tu re  o r  e x t e n t  of h i s  d i s a b i l i t y  u n t i l  he was 
a b l e  t o  r e t u r n  t o  work. 

Whether o r  no t  Mr. Paquin was d i s ab l ed ,  and whether o r  no t  Mr. Paquin had any 
v i a b l e  c l a ims  f o r  compensation under t h e  s t a t u t e s  governing Workers1 

Compensation a r e  not  p i v o t a l  f a c t o r s  i n  determining t h e  app rop r i a t enes s  o f  t h e  
dec i s ion  t o  d i scharge  Mr. Paquin from h i s  employment. Mr. Paquin was provided 
n o t i c e  by t h e  Department of  Transpor ta t ion  t h a t  f a i l u r e  t o  r e t u r n  t o  work o r ,  
i n  t h e  a l t e r n a t i v e ,  f a i l u r e  t o  provide c e r t i f i c a t i o n  of  i n j u r y  o r  d i s a b i l i t y ,  
would r e s u l t  i n  h i s  d i scharge  from employment. Mr. Paquin d i d  no t  r e t u r n  t o  
work, d i d  no t  provide c e r t i f i c a t i o n  of i n j u r y  o r  d i s a b i l i t y ,  and i n  f a c t  
f a i l e d  t o  respond i n  any f a sh ion  t o  t h e  Department of Transpor ta t ion  fo l lowing  
r e c e i p t  of  t h e  Apr i l  24, 1990 l e t te r  of warning, which c l e a r l y  warned o f  
immediate d i scharge .  

Mr. Paquin a t tempts  t o  p l ace  t h e  e n t i r e  r e s p o n s i b i l i t y  f o r  a s se s s ing  h i s  
a b i l i t y  o r  i n a b i l i t y  t o  r e t u r n  t o  work upon t h e  Department of  T ranspo r t a t i on ,  
and appears  t o  claim p r o t e c t i o n  from d i scha rge  by v i r t u e  of h i s  d i s a b i l i t y .  
He a l s o  a rgues  t h a t  nothing i n  t h e  s t a t u t e s ,  a d m i n i s t r a t i v e  r u l e s ,  o r  
Co l l ec t i ve  Bargaining Agreement r e q u i r e  p r i o r  approval  f o r  an absence due t o  a 

/-vork-related i n j u r y ,  o r  recur rence  of  a work- related i n j u r y .  
1 

, '  '.. 



I 
I , APPEAL OF EUGENE PAQUIN 

\ 

is Response t o  Appel lant 's  Motion f o r  Reconsideration and Rehearing 
' Docket #90-T-14 

As the l e t t e r  o f  terminat ion c l e a r l y  stated, the Department would not  t o l e r a t e  
the appel lant 's  " f a i l u r e  t o  repor t  t o  work o r  t o  provide j u s t i f i c a t i o n  f o r  
[ h i s ]  absences. (Emphasis added. ) The Department d i d  no t  discharge the 
employee f o r  f a i l i n g  t o  request leave, nor d i d  the Department suggest t h a t  he 
must request s i ck  leave i n  the event he claimed t o  be i n j u r e d  o r  disabled. 
The Department informed the appel lant  t h a t  he must r epo r t  t o  work o r  c e r t i f y  
h i s  absence i f  he wanted t o  avoid termination. The appel lant  chose t o  make no 
response a t  a l l .  The Board knows o f  nothing i n  the statutes,  admin is t ra t ive  
ru les,  o r  Co l lec t i ve  Bargaining Agreement which provides the k ind  o f  b lanket  
exemption from repor t ing  t o  which the appel lant  seems t o  f e e l  e n t i t l e d .  

Throughout h i s  request f o r  reconsiderat ion, the appel lant  h i gh l i gh t s  po r t i ons  
o f  the Board's order o f  December 6 th)  r e f e r r i n g  t o  what the Department o f  
Transportat ion should have known, s t a t i n g  i t  " i s  simply unreasonable and 
i nc red ib l e  t o  conclude t h a t  DOT d i d  no t  have 'any way o f  knowing why Paquin - 
was su f f e r i ng  a recurrence o f  h i s  o r i g i n a l  work i n j u r y  . . . I  and " t o  say t h a t  
the department would have had no reason t o  so conclude i s  unreasonable and 
c l e a r l y  against the weight o f  the evidence." The record r e f l e c t s  t h a t  M r .  

, Paquinls most recent i n j u r y  resu l ted  from h i s  bending over t o  t i e  h i s  shoes ., ,I whi le a t  home, away from the workplace. The Board does no t  f i n d  i t  
unreasonable o r  even s l i g h t l y  i n c red ib l e  t o  be l ieve t h a t  DOT would have no way 
o f  knowing t h a t  he might have i n j u r e d  himsel f  whi le dressing f o r  work. 

The appel lant  i s  reminded t h a t  i n  appeals o f  a d i s c i p l i n a r y  nature, the 
appel lant  bears the burden o f  proof. Admittedly, the  Department could have 
reached a va r i e t y  o f  conclusions concerning Paquin1s absences, one o f  which 
would have been t o  assume he had re- in ju red  himself ,  o r  intended t o  c la im a 
recurrence o f  an o l d  i n j u r y .  The Department was no t  so advised, however, and 
the Department was not  requ i red t o  stay any personnel ac t i on  on the assumption 
t ha t  Paquin might eventual ly  c la im h i s  absence t o  be due t o  an a l leged 
compensable i n j u r y .  

The appel lant 's  e n t i r e  request f o r  reconsiderat ion i s  predicated upon the 
contention t h a t  DOT should have assumed o r  known h i s  absence t o  be a 
recurrence o f  a compensable i n j u r y ,  and as such should have been barred from 
requ i r ing  him t o  provide c e r t i f i c a t i o n  o f  h i s  d i s a b i l i t y  u n t i l  such t ime t h a t  
he returned t o  work. The appel lant  concludes, "As has been prev ious ly  argued, 
M r .  Paquin d i d  i n  f a c t  g i ve  a great dea l  o f  in format ion about h i s  absence, 
a l b e i t  most o f  i t  through someone else, ( the f a c t  t h a t  i t  came through a t h i r d  
pa r ty  was never complained o f  by D.O.T. i n  the l e t t e r  o f  termination)."  

Again, the appel lant  chooses t o  ignore the p l a i n  f a c t  t h a t  when d i r e c t l y  
.. ordered t o  e i t h e r  repor t  t o  work o r  provide c e r t i f i c a t i o n  o f  i n j u r y  o r  

d i s a b i l i t y ,  the appel lant  i n i t i a t e d  no contact o f  any kind, e i t he r  i n  person 
\ o r  through a t h i r d  party.  I n  order t o  succeed i n  h i s  appeal o f  h i s  

' termination, Mr .  Paquin bore the burden o f  proving t h a t  the Department 
i l l e g a l l y  discharged him. On the contrary,  the Board found t ha t  DOT gave the 
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appel lant  good and s u f f i c i e n t  warning t h a t  h i s  f a i l u r e  t o  repor t  t o  work or, 
i n  the  a l t e r n a t i v e  t o  c e r t i f y  h i s  absence was due to in jury  o r  d i s a b i l i t y  
would r e s u l t  i n  h i s  discharge. Having f a i l e d  to comply, he was discharged. 

Based upon t h e  foregoing, the  Board af f i rms its e a r l i e r  order ,  f inding t h a t  
the appel lant  has f a i l e d  to meet h i s  burden of proof. Therefore, a p p e l l a n t ' s  
Motion fo r  Reconsideration and Rehearing is denied. 

THE PERSONNEL APPEALS BOARD 

, n ~T;I C WALA~ 
Pat r i ck  Jq@c~icholas,-chairman 
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