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n August 19, 1986, the Personnel Appeal s Board, Commissioners Hasel tine
and Platt sitting, began to hear the appeal s of R chard Parrish and Thomas
Rieger, whose appeal s had been consolidated at their request. The Board
continued to receive testinony and submssions on this matter until December,
1986. The appel | ants were requesting reinstatenent to their former positions
at the New Hampshire State Prison. M. Parrish, formerly a Corrections
Sergeant, Was represented by Attorney Charles Meade. M. Rieger, formerly
a Qorrections Cocporal, was represented by Attorney James Loring. Al so
acting as counsel for the appellants was William Briggs, SEA General
(Qounsel . Vérden Mchael Qunni ngham presented the case on behal f of the
Prison.

Prior to the presentation of testinony, the Board heard argunents
fromthe State™ and the appel | ants concerning the admssibility of the
resul ts of pol ygraph exam nati ons taken by one of the appell ants and
an inmate inforner. Inreviewng this issue, the Board considered the
administrative nature of the hearing as well as the | ong-standi ng practice
of the prison in utilizing pol ygraph examinaticns in its investigations.
The Board found that the appel |l ants were aware that they mght be asked
to take pol ygraph tests during the course of their employment as part
of an internal investigation. Finally, the Board noted that the fornal
rul es of evidence did not apply to Board proceedings. The Board then
agreed to accept testinony concerning the pol ygraph examinations, noting
that it would determne tho wei ght to be given to thcse exam nations
after receipt of all the evidence.

Lassistant Attor ney General Ronal d Rodgers presented the argunent on
behal f of the Sate.
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At the request of the Prison the Board then agreed to‘go into executive
session to receive informati on about the investigation leading to the
termnation of appellants. The investigation included the use of informants.
The infornation presented to the Board included statenents by innates
as well as the live testimony Of one former innate. The Board revi ewed
its decisionto go into executive session at the close of the State's
case and decided to remain in executive session as the parties anti ci pat ed
continued reference to the statenents of certain i nmate i nfornants who
had participated in the investigation.

Uoon reviewof all of the evidence submitted, the Board hsreby makes
the follow ng findings of fact and rulings of law During the first
week of March, 1986, Corporal R eger and Sergeant Parrish were enpl oyed
by the New Hanpshire State Prison.  Wiile on duty, in the presence of
an innate (Inmate A), Sergeant Parrish said, "I'd give five packs of
coffee to have [Inmate B piped." Corporal R eger then added, "And I'd
give a carton of cigarettes.” During subsequent interviews by Prison
staff, the officers denied having nade the statements. 1In an interview
wth State Police Sergeant John Barthelmes, prior to admnistration of
a pol ygraph examination, Sgt. Parrish admtted that he mght have nade
the statenent but woul d have made it to Corporal R eger and not to an
innate. Her further admtted that it was possible that the inmate had
over hear d.

The Board further found that there was no ani nosity between Ser geant
Parrish and Innate A, that Innate A had worked under the appel | ants'
supervision at the Prison and had been cooperative. Finally, the Board
found that the Vrden had offered to find a disciplinary alternative
to termination if the guards admtted that they had nade the statenents
set forth above.

In naking these findings of fact, the Board consi dered t he testinony
of Sergeant Barthel nes, an i ndependent third party, who had no interest
inthe matter other than to performthe pol ygraph examnations. The
Board al so consi dered credi bl e the tostinony of Inmate A, who returned
to testify before the Board after having been rel eased fromthe Pri son.

The Board gave little consideration to the pol ygraph examnation results,
havi ng had an opportunity to observe first-hand the demeanor of the various
W tnesses. The Board in considering the weight to be accorded to the

pol ygraph examresults al so noted that the questions asked of the examinees
concer ned whet her the statements had been nade in the innate' s presence

rat her than whether there had been any actual attenpt to solicit. Having
al ready determined fromthe testinony presented to the Board that the
statenents had been nade in the innate' s presence, the Board found that
inthis case the polygraph results added little to the evidence.



N H PERSONNEL APPEALS BOARD CEQ S ON
Inthe Matter Q: :
R chard Parrish and Thonas R eger

page 3

Having determned that the statenents had been made, the Board t hen
found no actual intent tosolicit on the guards' part. Rather the statenents
had been said in anger when t he guards knew t he i nmate was present.

A ven the substantial possibility that the guards coul d have been taken
seriously (as evidenced by this case), the Board found that the guards'
actions constituted a serious error in judgment and evidenced a | ack

of respect for the inportance of their roles as authority figures wthin

the prison. The Board therefore found that disciplinary action was warranted
by their actions.

.I'nconsidering the action taken by the Warden, the Board consi dered
his offer to find a disciplinary alternativeto discharge. A though
the Warden's offer was made in anticipationof the officers' cooperation
In the investigation, the Board found that action shoct of termination
woul d have been appropriate in this case. @ ven the guards® evidenced
| ack of respect for their positions as authority figures, the Board orders
that they be denoted to Corrections Gficers. Further, given the serious
nature of the statements Which they made, the Board orders that their
reinstatenl ent be nade w thout any back pay and that their time of separation
fromState service be noted as a suspension.

The appel lants shal | be returned to State service as Corrections
Gficerswthin 30 days of the date of this decision, unless all parties
agree to another return date. The appellants shall not receive any back
pay nor be credited wth accrual of any leave or any other benefits from
the date of their termnationto the date of their reinstatement.

The Board rules as follows with respect to the fol | ow ng pl eadi ngs:
DATE BLEADI NG
8/19/8  Appellant Parrish's Request for Fi ndings and Rulings

Paragraphs 1, 2, 3, 4, 7, 8112
GRANTED

Paragraphs 5, 6, 9, 10, 11
enED T

8/19/86  Appellant Rieger's Request for Findings of Fact

Paragraphs 1, 2, 3, 4, 5, 6, 7, 8, o 10, 11, 12
GRANTED

Par agraphs 13,-14
CEN ED
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818/8  Appellant Rieger's Mition to Reinstate Appellant's Enpl oynent

10/28/86

12/ 15/ 86

12/ 16/ 86

at the New Hanpshire State Prison
RANTED t o the extent discussed in the foregoi ng opini on
Appel | ant s! supplemental Requests for Findings and Rul i ngs

Paragraphs 1, 3, 5, 6, 7, 11, 14
GRANTED

Paragraphs 2, 418, 9, 12, 15, 16, 17, 18, 19
CEN BED

Par agr aph 10 _ _
GRANTED to the extent that it reflects the information conveyed

to Appel lant Parrish

Paragraph 13 _ _
GRANTED t0 the extent applicabl e to enpl oynent di scharge cases
concer ni ng st ate enpl oyees

Par agraph 20
GRANTED to the extent discussed in the foregoing opi ni on

Appellants' Motion to Exclude Sate's Requests for Findings
of Fact and to Excl ude New Evi dence

RANTED - Docummentary evi dence submtted by the State subsequent
to the cl ose of record was' notconsi dered by the Board

Mbtion for sanctions

DEN ED - A though the Board found that as an enpl oyee of the
Departnent of Corrections, a party to this action, M. Pishon
was covered by the Board s order governing confidentiality,

the Board found insufficient evidence to indicate that M.

P shon coul d not have obtained the information disclosed to

the press fromrecords filed in the Superior Gourt or other
records not subject to the Board s jurisdiction. Contrary
tothe allegations contained in the State's Response to Appel | ant s?
Mbtion for Sanctions, however, the Board specifically ordered
that testinony presentad in the case was to remain confidential.
See, e.g. Personnel Appeal s Board O der of Cctober 9, 1986.

A though the Board noted that the VWarden mght be required

to disclose the content and course of the proceedings to the
Assi stant Commissioner for the Departnent of Corrections, the
Board further found its confidentiality order applicableto

sai d di scl osures.
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mas
cc:

Sate's Request for Findings of Fact

The Board found this pleading to be untimely filed and therefore
did not consider it.

MARY ANN STEELE
Exacutive Secretary

Attorney Charl es Meade

Attorney Janmes Loring

Attorney Mchael Reynol ds, SEA General Counsel
Assistant Attorney General Ronal d Rodgers
Vérden M chael Qunni ngham

Personnel G ficer Conrad Chaprnan



