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On January 31, 1992, SEA General Counsel Michael Reynolds submitted t o  the  
Board a Motion fo r  Reconsideration of the Board's January 22, 1992 decision m dismissiiig~Michelle Pr i tchard ' s  appeal a s  untimely. I n  support of t h a t  

L. Motion, the appellant disputed the i l l u s t r a t i o n  offered by the Board i n  its 
January 22, 1992 decision concerning t ransfers .  The appellant argued: 

"The Board's discovery of the importance of the pr inciple  of equal 
protection might ke convincing were it not f o r  the f a c t s  t h a t  its 
' i l l u s t r a t i on '  is wrong, and that  similar ' i l l u s t r a t i ons '  which would 
support the appel lant ' s  posit ion a r e  obvious." [See: Appellant's Motion 
fo r  Reconsideration, January 31, 1992, page '11 

The appellant argued t h a t  the rules define "transfer" a s  "the change of an 
employee from one posi t ion t o  another position" and tha t  only when the ac tua l  
change of posit ion occurred would "an act ionw occur from which an appeal might 
a r i se .  The appellant a l s o  argued: 

"Neither the appointing au thor i ty ' s  in ten t  nor its notice (writ ten or 
otherwise) of tha t  in ten t  can reasonably be construed a s  the actual  
'action1 from which an appeal l i e s .  An appointing authority might wish t o  
inform an employee of an intent ,  a t  some unspecified date months or  even 
years i n  the future,  t o  reorganize and lay  off t h a t  employee. This 
'notice' by the Board's reasoning, would be an 'action'  requiring an 
appeal within f i f t e e n  days. ..." 
"The very uncertainty inherent i n  notice of a fu ture  event mandates t h a t  
no appealable separation is an appealable "actionn u n t i l  i t  has 
occurred." [See: Appellant's Motion f o r  Reconsideration, January 31, 
1992, page 21 
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I f ,  in f ac t ,  there were any uncertainty inherent i n  a "future event" a s  the  
appellant has argued, the Board found it was a r e s u l t  of act ions  taken by the 
appellant and not by the Department of Labor. The Department of Labor 
intended t o  separate the appellant from service through a reduction in  force 
on November 21, 1991. A t  the appel lant ' s  request through the Division of 
Personnel, the effect ive date of separation was moved forward one week i n  
order t o  allow the appellant t o  t ransfer  t o  another S ta te  agency rather  than 
separate completely f ram service.  

Applying the appellant 's  rat ionale,  the actual  separation from service  
occurred when the appellant elected not t o  t ransfer  in to  a posi t ion a t  the 
Department of Safety. The Board does not construe the appel lant ' s  own 
decision t o  re jec t  an of fe r  of continued employment t o  be an act ion which may 
give r i s e  t o  an appeal under the provisions of RSA 21-I:58. 

Accordingly, the Board voted t o  deny the appellant 's  Motion f o r  
Reconsideration and t o  affirm its decision of January 22, 1992, dismissing M s .  
Pr i tchard 's  appeal a s  untimely. 

(-! THE PERSONNEL APPEALS BOARD 

&'- 

Mark J. B e n p t  

cc: Virginia A. Vogel, Director of Personnel 
Ricbard M . Flynn, Commissioner, Department of Labor 
Michael C. Reynolds, SEA General Counsel 
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The New Hampshire Personnel  Appeals Board (!ENi&olas, Bennett  and Rule)  met 
Wednesday, January 8 ,  1992, t o  consider  t h e  Department of Labor 's  Motion t o  
D i s m i s s  and t h e  a p p e l l a n t ' s  Object ion t o  t h a t  Motion i n  t h e  above capt ioned 
appeal.  

I n  her  o r i g i n a l  no t i ce  of appeal  da t ed  December 5, 1991, and rece ived  by t h e  
Board on  that da te ,  t h e  appe l l an t  s t a t e d  t h e  following: 

"The Department of Labor o s t e n s i b l y  l a i d  o f f  M s .  P r i t cha rd ,  o r i g i n a l l y  
e f f e c t i v e  November 21, 1991, with t h e  e f f e c t i v e  d a t e  later extended t o  
November 29, 1991." 

I n  its December 24, 1991 Motion t o  D i s m i s s ,  Labor Commissioner Flynn reques ted  
t h a t  t h e  matter be dismissed arguing  t h a t  t h e  appeal  was untimely. I n  suppor t  
of t h a t  argument, the Labor Department s t a t ed :  

"The appeal  is untimely pursuant  t o  RSA 21-I:46 and 21-I:58. This  appeal  
should have been f i l e d  by November 22, 1991 and M s .  P r i t cha rd  r ece ived  her  
lay- off n o t i c e  on November 7 ,  1991, by a letter dated November 6 ,  1991. 
M s .  P r i t cha rd  was no t  given t h e  letter of lay- off  on November 6 ,  1991 
because she was o u t  on s i c k  leave ."  

The Department f u r t h e r  argued t h a t  t h e  ex tens ion  of the  e f f e c t i v e  d a t e  of M s .  
P r i t c h a r d ' s  separa t ion  from s e r v i c e ,  and t h e  manner i n  which that s e p a r a t i o n  
was e f f e c t e d  should persuade t h e  Board t h a t  t h e  appeal  is both untimely and 
without  merit. Spec i f i ca l ly ,  t h e  Motion states: 

" Ms.  P r i t cha rd  was n o t i f i e d  of her  lay- off  on November 7 ,  1991 t o  t a k e  
e f f e c t  November 21, 1991. The d a t e  of t h e  o f f i c i a l  lay- off was extended 
from November 21, 1991 t o  November 28, 1991 a t  the reques t  of M s .  Joann 
Bunten of the  New Hampshire Divis ion  of Personnel .  This r eques t  was made 
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because M s .  Bunten had found M s .  Pritchard a posit ion a t  the New e amp shire 
Department of Safety which would have s ta r ted  November 29, 1991. By 
extending the da te  of lay-off t o  November 28, 1991 we allowed M s .  
Pritchard not t o  have a break i n  S ta te  service and t o  continue her 
benef i ts  without a break. 

" Ms.  Pritchard chose not t o  take the posit ion a t  the Department of Safety, 
thereby voluntari ly terminating her re la t ionship with the S ta te  of New 
Hampshire. " 

The appellant, in the response f i l e d  January 6, 1991, argued tha t  the 
e f fec t ive  date and not the date of not ice  consti tuted the "action" giving rise 
to  the appeal. 

RSA 21-I:58 defines the s ta tutory deadline f o r  timely f i l i n g  of appeals of 
t h i s  nature: 

"Any permanent employee who is affected by any application of the 
personnel rules, except for  those rules  enumerated i n  RSA 21-I:46, I and 
the application of rules  i n  c lass i f ica t ion  decisions appealable under RSA 
21-I:57, may appeal t o  the  personnel appeals board within 15 calendar days 
of the action giving rise t o  the appeal." 

In the instant  appeal the "actionn occurred when Labor Commissioner Flynn 
not i f ied M s .  Pritchard tha t  her posit ion had been ident i f ied  f o r  layoff,  not 
when M s .  Pritchard ceased working a t  the Department of Labor, and not  when she 
declined employment with the Department of Safety. Accordingly, the Board 
voted to  grant the Labor Department's Motion t o  D i s m i s s ,  finding tha t  M s .  
Pr i tchard 's  December 5, 1991 appeal of her notice of lay-off dated November 6, 
1991, and received by M s .  Pri tchard on November 7 ,  1991, was untimely. 

The Board found tha t  the timely f i l i n g  requirements imposed by RSA 21-I:58 a r e  
intended t o  ensure equal treatment of any individuals appealing an application 
of the Personnel R u l e s .  The Board of fe rs  the following i l l u s t r a t i on :  

Two employees i n  the same department a r e  not i f ied on the same day tha t  they 
are  t o  be transferred. The f i r s t  employee's t ransfer  is t o  became ef fec t ive  
immediately because the  posit ion in to  which tha t  employee is being transferred 
is current ly  vacant. The second employee's t ransfer  is not t o  be e f fec t ive  
fo r  30 days when a second posit ion is t o  become vacant. I f  the Board were t o  
construe the "actionn i n  ear3 case t o  be the date  each transfer ac tua l ly  
o c a r s ,  the f i r s t  employee would have 15 days from the date of the notice i n  
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which to f i l e  an appeal. The second employee, however, would have a f u l l  45 
days (30 days preceding the t ransfer  plus 15 days following the t r ans fe r )  i n  
which to  prepare and f i l e  an appeal. Accordingly, the two employees would not 
have been provided equal protection under the law. 

THE PERSONNEL APPEALS BOARD 

~. 

Eisa A.  Rule 

cc: Virginia A. Vogel, Director of Personnel 

Richard M .  Flynn, Commissioner, Department of Labor 

Michael C. Reynolds, SEA General Counsel 


