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25 Capitol Street 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

Appeal of Artziro Reynoso 

Marclz 21,2003 

The New Hampshire Perso~mel Appeals Board (Wood, J o l ~ ~ ~ s o n  and Urban) met 011 November 6 

and December 11,2002, under tlle autllority of RSA 21-I:58, to hear tlle appeal of Arturo 

Reynoso, a fonner employee of the Department of Health and Human Sesvices, Division for 

Children, Youth and Families. T11e appellant was represented at the hexing by SEA General 

Co~lnsel Michael Reynolds and was appealing bis tei~ni~~ation froin employment effective July 

25, 2002 ~1po11 receipt of a third written wa~ming for failing to meet tlle worlc standard. Legal 

Coordinator Rogers Lang appeased oil behalf of the Department of Health and Human Services. 

Tlle record of the hearing in this matter consists of pleadings subinitted by tlle parties, notice and 

orders issued by the Board, the audio tape recordi~lg of the hearing on the merits of the appeal, 

and docu~nents admitted into evidence as follows: 

State's Exhibits 

1. lSt Work Plan to Ast~~ro Reynoso April, 9, 2002 

2. Letter of Counseling to Asturo Reynoso April 26,2002 

3. 1'' Letter of ~ai-ning to A-turo Reynoso May 21, 2002 

4. 2"d Work Plan to Arturo Reyiloso May 21,2002 

. . 5 .  Letter of Wanliilg to Asturo ~e~~ynosd  June 26, 2002 

6. 3rd Wol-k Plan to Asturo Reynoso J~ule 26,2002 
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7. 3"d Letter of Wanling to Asturo Reynoso J~dy  23, 2002 
m, 
' ,J 

8. Letter to Artmo Reyiloso July 23, 2002 concel-ning tel-n~ination 

9. Letter of Dismissal to Arturo Reynoso July 25, 2002 

10. Report of Manchester District Office Family Services Placement Case Review wit11 

explanatory material 

11. Affidavit of Susan Desmet dated November 4, 2002 

12. Performance Evaluatioll for Asturo Reynoso dated October 1,2001 

Appella~lt's Exhibits 

A. Undated three-page letter to Comlllissioller Donald Sll~~lnway from employees ill the 

Mailchester District Office 

B. July 12, 2002 letter to Commissioner Donald S l ~ ~ ~ m w a y  fi-01-11 elnployees ill the Mancl~ester 

District Office 

C. Excerpts from Driving Fear out of the Workplace; Creating the High-Tlust, High- 

Performance Orga~lization, Ryan, Kathleen D., Oestreicl~, Daniel I<. 

.? D. December 6, 2000 e-mail message from Kathy Minaert to Joan Whitfield 
' ,  

The following persons gave swoi~l testimony: 

Arturo Reynoso 

Susan Marino 

Germano Mastins 

Maggie Bishop. 

Karin Strand-Pelicl~ 

Joyce McI(ilmon 

Gail Meildlold 

Sllaron Face 

R~lssan Chester-Niles 

I 
The Board held the record of the l~earing open ~1ltil4:OO p.m. 011 Wednesday, December 18, I 
2002 iil order to allow the parties time in wl~ ic l~  to prepare and s~~bmit  their closhg arguments in I 

writing. 
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Position of the Pai-ties 

I11 closing arguments received by the Board on Deceinber 18,2002, SEA General Counsel 

Michael Reyilolds argued that DCYF hired the appellant "for the express purpose of p~ltting his 

experience and ideas into effect at this previously under-perfoi-illing district office." He 

contended that the agency never raised conceills about the appellant's perfoilnance until "he 

begail challeilging the Borg-like a~lthority structure ofthe orgai~ization." Attorney Reynolds 

admitted that the appellant openly opposed the administration's management Wyle, and argued 

that the appellant's relationship wit11 manageinent began to deteriorate wllen he challenged "the 

inetl~odologies ~~tilized by DCYF in a particular employee terinination." Attomey Reynolds 

characterized the warnings and w o k  plans that DCYF developed for the appellant as "part of the 

plan to get rid of this troubleinalter who wanted to begin a new mai~ageineilt paradigm at DCYF, 

which they perceived as threatening their very power base." 

Attomey Reynolds characterized the work plans designed by DCYF as devices designed simply 

to harass the appellant. He also argued that the appellant's s~lpervisors lulew that the appellant 

"would have to skimp in the inore substantive areas if he were to coinply with these unnecessary 

written directives." Attonley Reynolds admitted that the appellant never produced any of the 

written reports that his supervisors demanded, but insisted that the appellant did fillfill the 

s~lbstantive requirements outlined in plans He argued that the Board should reject the notion that 

the appellant's failure to comply wit11 these uiu-easonable teclulical requirements" was sufficient 

to justify dismissing him from his positioa. 

In closing arguments received by the Board on Deceinber 17, 2002, Attoriley Rogers Lang 

argued that the State gave the appellant fair notice of what it considered deficiencies in his work 

perfonnance and provided ainple oppoi-t~lnity for hiin to correct the problems his supervisors had 

identified. He argued that the appellant "steadfastly ref~lsed to provide any of the 

doc~lineiltation, wl~icll he was instructed to create, maintaia, and provide to his supeiiors," and 

asserted that the appellai~t failed to "malte any real effort to coinply, [or] request any 

0 modification of the work plan." 
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Attorney Lang arg~zed that an April 2002 Case Review of Fanlily Services Placements in the 

Manchester District Office "revealed serious failures to coinply with DCYF policy and other- 

legal requirements in very many of the cases reviewed." He indicated that the deficiencies were 

"all the inore strilting in view of prior assurances by Mr. Reynoso that all was well and that the 

Office would pass the Review wit11 flying colors." Attonley Lang argued that in order to apprise 

the appellant of those deficiencies and nlonitor the district office's progress in correcting tl~em, 

the agency issued a counseling menlo to the appellant and devised a work plan to assist the 

appellant in addressing those deficiencies. He argued that regular reports are essential to "tile 

orderly function of any sizable organization" and the agency reasonably expected the appellant 

to report on his and his subordinates' weekly activities. 

Attorney Lang argued that the State employed a series of perfollnance reviews, work plans and 

written warnings in an effort to persuade the appellant to take corrective action and document the 

steps he was taking to improve perfollnance in the Mancl~ester District Office. He argued that 

(7 the appellant's co-worlters and managers contin~~ally urged the appellant to conlply, noting that 
\\ ,' in one instance, Program Manager Gelmano Mai-tins offered to assist by creating a coinputerized 

format that the appellant could use to s~bmi t  his reports. He argued that the appellant refused 

that assistance and refused to submit his reports, lulowing fill1 well that such refusal ultimately 

could lead to his dismissal. 

After considered the evidence and argument offered by the parties, the Board made findings of 

fact and rulings of law as set forth below. Many of the inaterial facts are not in dispute. 

Findings of Fact 

1. The appellant was hired by the Departnlent of Health and Human Services in November 

2000 to serve as the Manchester District Office Supervisor for t l ~e  Division for Cllildren, 

Youtll and Fanlilies. He held that position until his disnlissal from employlnent on July 

23, 2002. As the Mancl~ester DCYF S~lpewisor; the appellant was responsible for 

supervising a staff of twenty, including ass&snlent worlcers, family service workers and 

three DCYF Coordinators/Assistait S~lpervisors. 
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In a December 6, 2000 e-mail message to DCYF Administrator Joan Whitfield 

(Appellant's Exhibit D), Program Manager Kathy Minaei-t described the appellant as 

"doing a great job in the rebuilding of the stn~ct~u-e [within the Manchester District 

Office]." She listed several taslts that the appellant had coinpleted during his first few 

weelts on the job and explained several goals she and the appellant had set for staff. 

In an initial performance evaluation dated October 2, 2001, the appellant was rated as 

meeting expectations in all categories, altllougl~ his supervisor also identified concerns 

related to "Management of Subordinates," noting that becatwe the appellant was new to 

his position, he met expectations. ccHowever," she noted, "as he moves into his second 

year as District Office Supervisor, he will need to inore clearly define the above 

expectations with his staff.. ." 1 
4. During the week of April 1, 2002, as part of a syste~n-wide DCYF compliance audit, the 

Manchester District Office was scheduled for a review of 100% of its cases in out-of- 

home placements. The appellant was notified of the review at least 30 days before it was 

scheduled to begin. He assured his s~lpervisors that the files were in good order and the 

review would be successf~~l. 

5. The case review began on April 3,2002. The reviewers reported that 'cLaclc of 

supervisory monitoring and oversight of cases was found in several areas" (State's 

Exhibit #lo). With the exception of one worlter's records, the files were unorganized, 

documents were missing froill the files, case records were difficult to locate at the various 

work stations, and Bridges contact logs and supporting docuinentation were missing. 

6. The Adnlinistrator and Assistant Ad~llinistrator of Child Protective Services agreed to 

allow the District Office staff an additional month in wl~ ic l~  to ~~pda t e  records, locate and 

organize files, and prepare for the compliance audit. They advised the appellant and his 

supervisors that the reviewers would attempt to coiliplete the a~ldit on or abo~lt May 3, 

2002. 

7. On April 26, 2002, Acting Assistant Administrator Sharon Face issued a letter of 

counseling to the appellant in which she cited specific deficiencies identified in the 

compliance review. The letter referred to a work plan issued to the appellant on April 9, 

2002 and outlined specific steps the appellant was expected to take to bring the office 

into compliance. Those steps included: "Randomly pulling and reviewing one case 
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record per inoiltl~ for each Family Services C P S W  and addressing wit11 the worlter's 

s~lpervisor any problems ileediilg attelltion or coirection. Each file reviewed was to be 

logged. The appellant also was directed to cond~~ct  a raildom review of Bridges entries at 

the rate of one case per inontll for each of the Fanlily Services Child Protective Service 

Worlters. The appellant was directed to review entries for quantity and quality, insuriilg 

that they included "actual contacts such as telephone co~lversatioils and face-to-face 

contacts with clients, providers and other collaterals ia the case." T11e appellant was 

again instn~cted to log tlle reviews that he coilducted and to address with the worker's 

immediate s~~pervisor ally deficiencies that 11e uncovered. Finally, tlle appellant was 

instructed to "model a coininitinellt to good case practice, doc~mentation and follow- 

tluough" (State's Exhibit #2). Ms. Face scheduled a follow-up review for May 24, 2002. I 
8. On or about April 29, 2002, Ms. Face called the appellant to aslt why he had submitted 

none of the required reports. Ms. Face and Program Manager Gerrnaino Martins met with 

the appellant on May 9,2002 to review tlle steps he llad talcell to comply. The appellant 

indicated that he had met weeltly wit11 his subordillate supervisors. He did not provide a 

f' schedule of those meetings, l~owever, which he llad been instructed to do. He also failed 
I ' - - ,' 

to produce ally verbal or written report of his and his subordinates' activities. 

9. On May 21,2002, Ms. Face issued a first written waslling to tlle appellant for failure to 

meet the work standard. The letter noted that tlle appellant had not complied with the 

instructions outlined in a11 April 9,2002 w o k  plan or the April 26, 2002 counseling 

letter. 

10. The May 21, 2002 waining advised the appellant that he had fifteen days in which to 

request that the matter be resolved t l~ough  t l~e  process of iilfonnal settlelneilt outlined in 

Per 202.01 of the Rules of the Division of Persoiulel. T11e wanling also advised the 

appellant that failure to talte the con-ective action outliiled i11 the wanling would result in I 
additional disciplinary action, up to and iilcludillg his termination fioin employment. 

11. T11e appellant did not offer evidence or arg~uineilt to rebut the factual allegations 

contained in the May 21, 2002 letter of wailling. He made no request for iilfonnal 

settleineilt of the wanling and filed no appeal. The was~~iag was placed on file as a first 

official written waning for failure to meet the work staildard. 
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12. Attached to the May 21, 2002 written warning was a work plan that set out specific taslts 

the appellant was expected to complete, deadlines by whicl~ those taslts were to be 

,completed, and reports the appellant was required to subinit to document those activities. 

13. The appellant failed to call-y out or docu~nent the various case review activities he was 

directed to complete. He provided no schedt~le or record of supervisory meetings, and 

failed to subinit activity reports. The only reason offered by the appellant for his failure 

to coinply was that he was too busy running tlle office. 

14. On June 26, 2002, Ms. Face issued a second written wailling to tlle appellant, citing his 

failure to meet the worlt standard. Ms. Face aclulowledged the appellai~t's assurances 

that he had done some of the required work, such as scheduling weeltly supervision. She 

noted, however, that the appellant had not documented any of the worlt he liad completed 

and offered no explanation for failing to coillply with the worlt plan other than telling her 

that his time was being spent ruilning the office. 

15. The letter advised the appellant that failure to talte coi-1-ective action would result in 

additional disciplinary action, LIP to and including llis ter~nination froin employment. The 

warning included another copy of the worlt plan, with detailed task lists and deadlines for 

-, conlpletion. It also informed the appellant that he had fifteen days in which to file a 

request for informal settleinent of the wanling. 

16. The appellant submitted no rebuttal to the factual allegations contained in the June 26, 

2002 letter of warning, made no request for infoilnal settlement, and filed no appeal. The 

wai-ning was placed on file and reinains a valid written warning for failure to meet the 

work standard. 

17. The appellant was fully aware of the consequences of contin~~ed failure to complete or 

report the tasks outlined in the various work plans lle had received since April 2002. He 

fully expected to be disillissed fi-om his position. 

18. Program Manager Martins met with the appellant on Friday, July 19,2002 and attempted 

to persuade the appellant to file the necessary reports in order to avoid filrtller discipline 

and the possibility of disillissal fi-om llis position. Even after Mr. Martins offered to 

create a coinputerized forin that the appellant could use to subinit l~ i s  weeltly activity 

reports, t l~e  appellant indicated that he llad no intention of prod~lcing or submitting that 

information. 
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19. The appellant expressed his objection to what he described as DCYF's "inanageineilt by 

fear." He also told Mr. Mai-tins he was sui-prised that he had not been dismissed already. 

20. On July 23, 2002, Ms. Face issued a third and final written warning to the appellant, 

citing his continued failure to ineet the worlc standard. The letter s~~inmarized, in 

cl~onological order, the counseliilg sessions and for~nal discipline that had occurred since 

April 9, 2002, iilcluding a meeting between tke appellant and his supervisors on June 26, 

2002. The letter stated, "As receiitly as Friday, July 19, 2002, you indicted to Gen~~ano  

Martins that you had no intentions of coinplying with the worlc plan." 

21. In a separate letter dated July 23,2002, Ms. Face infoi~ned the appellant that the agency 

believed there were sufficient grouilds to suppoi-t his disinissal as a result of his "inability 

to consisteiltly ineet the work standards associated with [his] position." The letter invited 

the appellant to a meeting on July 25,2002, .to discuss evidence that the agency believed 

would support his disinissal. 

22. The appellant met with Ms. Face, Ms. Bishop and Mr. Martins to review and discuss the 

evidence supporting his tei-~nination. The appellant cl~ose not to discuss his performance 

or offer any explanation for his coiltinued ref~~sal  to take the corrective action that the 

agency demanded. The appellant did not dispute ally of the factual allegations outlined 

in the third and final war~ling. 

23. The appellant did take exception to the text of the letter, claiining he had not said "I am at 

peace with myself, I'm on a trail going upward, but rather that it was "like looking at it 

froin the top of a mountain." He said, "I am very much at peace with myself." 

24. The appellant believed that co~~nseling, fonnal worlc plans, and disciplinary action talcell 

by the agency between April and July 2002 served no useful pui-pose and reflected badly 

on hiin. He made a conscious choice not to comply with management's directives, 

despite his understanding that failure to do so could lead to his disinissal. 

25. The appellant freely admitted that he disagreed with what the agency believed should be 

lzis role as a s~~pei-visor and he had "pl~ilosopl~ical differences" with the agency on how to 

provide the support he believed the office needed. 
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R~~lings  of Law 

A. An appointing authority shall be authorized to use tlle writtea warning as the least severe 

fonn of discipline to correct as1 einployee's uilsatisfactoi-y worlc performance or 

misconduct for offenses iizcluding, b ~ ~ t  not liinited to: (1) Failure to ineet any work 

standard.. ." [Per 1001.03 (a), NH Code of Administrative R~~ le s ]  

B. "Eaclz written warning shall: (1) Contain a narrative describing ill detail the reason for 

the warning; (2) List specifically the corrective action which the einployee shall talte to 

avoid additional disciplinary action; (3) Notify t l~e  employee that failure to take 

corrective action shall result in additional disciplinary action LIP to, and including, 

discharge froin einployinent. . ." [Per 1001.03 (b), NH Code of Adiniilistrative R ~ ~ l e s ]  

C. "If an einployee fails to talte corrective action as outlined in a writteil warning, the 

employee shall be subject to additional disciplinary action up to, and including, disclzarge 

from employment pursuailt to Per 1000." [Per 1001.03 (c), NH Code of Administrative 

Rules] 

D. "An appoiiltiilg authority shall be authorized to dismiss an einployee pursuant to Per 

1001.03 by issuance of a third written wanling for tlle same offense within a period of 5 

years." [Per 1001.08 (b)(l), NH Code of Adiniilistrative R ~ ~ l e s ]  

E. "No appointing authority shall dismiss a classified einployee ~ ~ n d e r  this rule until the 

appointing authority: (1) Offers to meet wit11 the einployee to discuss whatever evidence 

the appoiilting autl~ority believes s~~pports the decision to dismiss the employee; (2) 

Offers to provide the employee with an opport~ulity to refute the evidence presented by 

the appoiiltiilg autllority.. . and (3) Docume~lts in writing the natme and extent of the 

offense." [Per 1001.08 (c), NH Code of Adininistrative R~lles] 

F. "If an appointing a~~tl~ori ty,  having complied with the provisions of Per 1001.08(c), finds 

that there are sufficient grouslds to disiniss an einployee, tlle appointing a~ltllority shall: 

(1) Provide a written notice of dismissal, specifying the nature and extent of the offense; 

(2) Notify the einployee in writing that the disinissal may be appealed under the 

provisions of RSA 21-I:58, within 15 calendar days of the notice of dismissal; and . . .(3) 

Forward a copy of the notice of dismissal to tlle director." [Per 1001.08(d), NH Code of 

Adininistrative Rules] 
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Standard of Review 

"In disciplinary appeals, including termination, disciplinai-y demotion, suspeilsion without pay, 

withholding of an employee's an11~1al increment or issuance of a written wai-ning, the board shall 

determine if the appellant proves by a preponderance of the evidence that: 

(1) The disciplinary action was unlawf~~l; 

(2) The appointing at~thority violated the rules of the division of persoilllel by 

imposing the disciplinary action uilder appeal; 

(3) The disciplinary action was ~ulwarranted by the alleged conduct or failure to meet 

the work standard in light of the facts in evidence; or 

(4) The disciplinary action was ~liljust in light. of the facts in evidence." [Per-A 

207'.12(b), NH Code of Administrative Rules] 

Decision and Order 

/^? 
\... , There is no dispute that the appellant disapproved of his agency's management style and 

objected to managemeilt's approach to social services. It is equally clear that the appellant 

disagreed with management's assessinent of how he should st~pervise staff, cany out the various 

administrative tasks assigned to him, and document the woi-lc that had been performed. Such 

disagreement, l~owever, did not give the appellant license to ignore the lawful orders of his 

s~~periors. 

The appellant understood wlzat.his managers expected of him. He also knew what disciplinary 

action they were likely to take if he failed to coinply with their instructions. Nevertheless, the 

appellant made a coilscious decisioil to reject inai~ageinei~t's worlc plans and refused to report on 

his own or his s~lbordinates' activities. Even after receiving two written wanlings for failure to 

meet the work standard, the.appellailt rebuffed ail offer fsom Ger~nailo Martins to create a 

coinputerized foiln the appellant could use to subinit his reports. 
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I 

The Board fo~lnd that the agency was authorized under the provisiolls of Per 1001.03 of the 

(-) R~lles of the Division of Personilel to issue a third written warning to the appellant for failure to 

meet work standards. The appellant failed to persuade the Board that the warning was unlawful; 

or that the appointing a~lthority violated the rules of the division of personnel by imposing such 

discipline. The appellant also failed to persuade the Board that the wanling was unwarranted, or 

that it was unjust in light of the facts in evidence." [Per-A 207.12(b), NH Code of 

Administrative Rules] Therefore, the Board voted to ~lpllold t l~e  third written warning for failure 

to ineet the work standard. 

Agencies have the authority to manage, direct and control their operation, to determine how best 

to cany out the work assigned to them, and to establisll perfol-ina~lce standards against which 

work will be evaluated as meeting or not meeting expectations. Wllen ail enlployee fails to 

perform in a manner that the employer deems satisfactory, the elnployer is a~~thorized to use the 

written warning as the least severe form of discipline to coi-sect the emnployee's unsatisfactory 

work or conduct. 

r) 
\, ' In this case, the agency infoilned the appellant that lze was failing to meet the work standard. He 

was instsucted to take certain steps in order to avoid .additional disciplinary action. He made a 

coilscious decisioil to disregard those instructions and refi~sed to conlply. The appellant also 

chose not to challenge or appeal the warnings. The fact that a wa111ing has not been appealed 

does not mean that eveiy allegation contained is the warning is necessarily ti-ue. However, when 

an enlployee fails to inalte a timely appeal, tlle wanling will stand as a valid wanling for the 

offense(s) stated therein, and as a valid basis for additional disciplinaiy action, up to and 

including termination froin einployinent. 

The appellant demoilstrated that he was uilwilliilg to take any of the coi-rective action outliiled in 

the three written waiilings that lle received between April and July 2002. Tlze Board found that 

the Division for Cliildrea, Youth and Faillilies was justified in disnlissiilg the appellant by 

issuance of a third and final wailling for failure to meet sta~idards. 
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Tkerefore, for all the reasoils set fort11 above, the Board voted una~iimously to DENY the appeal 

of Arturo Reynoso. 

The NH Persolme1 Appeals Board 

\ 
cc: Thomas F. Maimii~g, Director of Persoimel, 25 Capitol St., ~ o n c o r & ~  03301 

/ 
'-\ 

Michael C. Reynolds, SEA General Counsel, 105 N. State Street, PO Box 3303,  Coilcord, 
I i 

NH 03302-3303 

Rogers Lang, Legal Coordinator, Department of Health and H~unail Seivices, OPSILegal 

Services, 129 Pleasant Street, Concord, NH 03301-3857 1 
Karen H~~ tc l~ i i~ s ,  Huinan ~esomces  Manager, Department of Health and Human Services, I 

129 Pleasailt Street, Concord, NH 03301-3857 1 
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