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By l e t t e r  dated November 22, 1991,- received by the Board November 26, 1991, 
Tim Ricker f i l e d  a request f o r  rehearing of h i s  termination appeal. The Board 
had issued an o ra l  order dismissing the appaal a t  the conclusion of M r .  
Ricker's November 13, 1991 hearing. A writ ten decision was issued by the 
Board on January 13, 1992. 

Having considered the appellant 's  request f o r  rehearing i n  conjunction with 
the record i n  t h i s  matter, the Board unanimously voted t o  deny the request f o r  
rehearing. The Board voted t o  affirm its January 13, 1992 decision t h a t  New 
Hampshire Hospital had offered su f f i c i en t  evidence of the appel lant ' s  f a i l u r e  
t o  meet the work standard t o  warrant h i s  discharge from employment, and t h a t  
the appellant had f a i l ed  t o  offer  proof t h a t  h i s  discharge was e i t h e r  
a rb i t ra ry ,  i l l ega l ,  capricious o r  made i n  bad f a i t h .  

THE: PERSONNEL APPEALS BOARD 

cc: Virginia A. Vogel, Director of Personnel 
Barbara Maloney, Director of Legal Services, New Hampshire Hospital 
Tim R i c k e r ,  86 Fishervi l le  Rd., Apt. 3, Penacook, NH 03301 
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New Hampshire Hospital 

January 13, 1992 

The New Hampshire Personnel Appeals Board (PkNicholas, Johnson and McGinley) 
met Wednesday, November 13, 1991, to hear the appeal of Tim Ricker, a former 
employee of New Hampshire Hospital who was discharged from his employment 
prior to completion of his probationary period. New Hampshire Hospital was 
represented by Barbara Maloney, Director of Legal Services. Mr. Ricker 

3 appeared without representation. 

Mr. Ricker was discharged from employment a t  New Hamphire Hospital by l e t t e r  
dated April 11, 1991. H i s  separation from service occurred effective April 
18, 1991. 

In his l e t t e r  of appeal dated April 29,  1991, Mr. Ricker argued that he was a 
handicapped employee who could have performed his duties satisfactorily i f  New 
Hampshire Hospital had made accommodations for  his handicap. 

Ini t ial ly,  New Hampshire Hospital had f i led  a Motion to Dismiss the instant 
appeal, arguing that Mr. Ricker had failed to provide adequate notice of his  
appeal to the Hospital pursuant to Per-A 206.02 ( c )  of the Rules of the 
Personnel Appeals Board. The Hospital also requested the Board dismiss the 
appeal in  consideration of the appellant's fa i lure  to allege facts  sufficient 
on their face to support an allegation that  discharge was arbitrary, 
capricious, i l legal,  or made in bad fa i th .  The appellant objected to the 
Motion, testifying that he had not k e n  provided copies of the Board's 
procedural rules u n t i l  several weeks af ter  his  termination from employment. 
He also argued that h i s  fa i lure  to meet the work standard was a direct  result  
of New Hampshire Hospital ' s fai lure to make reasonable accommodation for h i s  
handicap, and that h i s  termination was therefore i l legal .  

The Board's own records indicate that following receipt of Mr. Ricker's 
appeal, he called the Board offices t o  see i f  his appeal was received. He was 
informed the appeal had arrived on April 30, 1991. The Board sent docket 
notices to  a l l  the parties on May 7 ,  1991. Mr. Ricker telephoned the Board's 
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off ice  on May 9, 1991, requesting a copy of the Rules of the Personnel Appeals 
Board. The R u l e s  were mailed t o  him by f i r s t  c l a s s  mail on May 10, 1991. The 
l e t t e r  of transmittal  read a s  follows: 

"Yesterday you cal led me t o  request a copy of the Rules of the Personnel 
Appeals Board. Those Rules a re  attached fo r  your information and use. 

A s  I informed you, you can expect some delay i n  receiving notice of 
acceptance of your appeal and scheduling should the Board decide t o  hear 
your appeal. The delay is a resu l t  of the lengthy docket of appeals 
currently awaiting consideration. 

You indicated during your conversation with me tha t  you intended t o  seek 
lega l  counsel t o  represent you i n  t h i s  matter. Please be advised tha t  
your attorney should not i fy  New Hampshire Hospital of such representation 
a t  the e a r l i e s t  possible date.  I t  w i l l  f a c i l i t a t e  the exchange of any 
information which you o r  the hospital  may require i n  fur ther  preparing 
your appeal. " 

Mr. Ricker telephoned again on May 20, 1991 t o  ask i f  the Ru le s  had been 
forwarded, and again on June 13, 1991, claiming they had not heen received. 
Another copy was mailed by c e r t i f i e d  mail, re turn receipt  requested on June 
14, 1991. The appellant signed fo r  receipt  of tha t  correspondence on June 17, 
1991. 

The Board found tha t  Mr. R i c k e r  had received copies of the Board's procedural 
rules and had not complied with them. However, the Board a l s o  found tha t  the 
appellant 's f a i l u r e  t o  provide notice of h i s  appeal t o  New Hampshire Hospital, 
par t icular ly  i n  l i g h t  of h i s  lack of representation, was not so grievous an 
e r ror  t o  warrant dismissal of h i s  appeal. 

Similarly, New Hampshire Hospital had requested and received from the Board a 
copy of Rickerls notice of appeal which alleged tha t  New Hampshire Hospital 's  
f a i l u re  t o  accommodate his  handicap precipitated h i s  unsatisfactory 
performance and ultimate dismissal  from employment. The Board was not 
persuaded tha t  t h e  procedural deficiencies i n  the appellant 's notice of appeal 
would cause undue prejudice t o  the Hospital i n  its defense of the termination 
decision. Accordingly, the Board voted t o  deny New Hampshire Hospital 's  
Motion t o  D i s m i s s  and proceeded with a hearing on the merits of Mr. Ricker1s 
appeal. 

In  consideration of the f a c t  t h a t  Mr. Ricker was a probationary employee a t  
the time of h i s  discharge from employment, Mr. Ricker presented h i s  evidence 
f i r s t  pursuant t o  the provisions of Per-A 201.05 of the Rules of the Personnel 
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( a )  The probationary employee s h a l l  have the  burden t o  produce evidence 
and prove f a c t s  su f f i c i en t  fo r  the Board t o  find a violat ion of t h e  
applicable standard. 

(b )  Accordingly, unless otherwise ordered by the Board, the probationary 
employee sha l l  have t h e  duty t o  proceed f i r s t ;  and the Board may dismiss 
any case a t  the c lose  of the  probationary employee's case where the 
employee has f a i l ed  t o  es tabl ish su f f i c i en t  credible f a c t s  t o  support h i s  
position. 

A t  the conclusion of Mr. Ricker's presentation, New Hampshire Hospital made a 
Motion t o  Dismiss, arguing tha t  Mr. Ricker had not offered evidence t o  support 
a conclusion tha t  h i s  termination was a rb i t ra ry ,  i l l e g a l ,  capricious, o r  made 
i n  bad f a i t h .  The Board held that  motion i n  abeyance u n t i l  taking the 
testimony or' David Bixby, immediately a f t e r  which the Board granted the 
Hospital 's  Motion. The Board issued a verbal decision, dismissing the 
appeal. In so doing, in consideration of the evidence before it, the Board 
made the following findings of f a c t  and rulings of law: 

1. Mr. Ricker is visual ly  impaired and is a recipient of Vocational 
Rehabilitative Services. 

2. Mr. Ricker was employed a s  a Laborer assigned t o  the New Hampshire 
Hospital Laundry from June 29, 1990 through April 18, 1991. 

3. Mr. Ricker was unable t o  demonstrate sat isfactory performance of h i s  job 
assignments during h i s  i n i t i a l  6 month probationary period and was 
evaluated a s  "below expectationsn i n  v i r tua l ly  a l l  categories i n  h i s  
probationary performance summary. 

4. Mr. Ricker's probationary period was extended f o r  6 months t o  allow him 
time fo r  h i s  work t o  improve. 

5. Mr. Ricker continued t o  have d i f f i c u l t y  completing h i s  assignments on 
time, and completing them i n  a sa t i s fac tory  manner. 

6. New Hampshire Hospital discharged Mr. Ricker pr ior  t o  completion of h i s  
extended probationary period fo r  f a i l u r e  t o  meet t h e  work standard. 

7 .  Mr. Ricker's job assignments were r epe t i t i ve  in  nature, and could have 
been performed by him without any accommodation f o r  h i s  v isual  impairment. 

8. Mr. Ricker did not suggest modification of the timer on the automatic 
clothes dryer pr ior  t o  h i s  discharge . The modification he suggested, 
placing a large paper d i a l  behind t h e  regular timer d i a l ,  was not 
necessary for  him t o  be able t o  use the machine properly. 
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9. Mr. Ricker did not suggest modification of the towel folding machine p r io r  
t o  h i s  discharge. The machine is equipped with higlily v i s ib l e  guides f o r  
feeding towels d i rec t ly  i n to  the center of the ma&ine, and the 
modification suggested by Mr. Richer was not necessary f o r  him t o  be able 
t o  use the machine properly. 

10. Mr. Ricker's suggestion t h a t  New Hampshire Hospital should have been 
required t o  hire a a s s i s t an t  t o  help him perform h i s  dut ies  o r  a special  
foreman t o  supervise h i s  work was not reasonable. 

11. I n  appeals by probationary employees, the appellant bears the burden of 
proof. Mr. Ricker did not prove t h a t  h i s  handicap prevented him from 
performing the bona f i d e  occupational requirements of his  posit ion,  or 
tha t  any reasonable accommodation could have been made t o  allow him t o  
meet the work standard. 

Having considered a l l  the evidence, the Board found t h a t  the appointing 
authority had offered su f f i c i en t  evidence of the appellant 's  f a i l u r e  t o  meet 

,-. the work standard. Further, the Board found t h a t  the appellant did not 
, 'i sustain  h i s  burden of proving tha t  h i s  discharge from employment was e i t h e r  

arbi t rary,  i l l e g a l ,  capricious o r  made i n  bad f a i t h .  The Board voted 
unanimously t o  dismiss.Mr; Ricker's appeal. 

THE PERSONNEL APPEALS BOARD 
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