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On Tuesday, November 22, 1988, the New Hampshire Personnel Appeals Board, 
cons is t ing o f  Commissioners Br i cke t t ,  Cushman and P l a t t ,  met t o  consider the 
appeal o f  Eugene Schwartz, M.D., a former employee o f  the New Hampshire 
D iv i s ion  o f  Publ ic  Health. For the fo l low ing  reasons, the Board voted 
unanimously t o  deny the appeal. 

By l e t t e r  dated August 3, 1988, D r .  Schwartz f i l e d  a request f o r  a declaratory - ru l i ng .  Dr .  Schwartz a l leges the fo l lowing:  u n t i l  Ju ly  5, 1988, he was a 
) permanent employee a t  the N.H. D i v i s i on  o f  Publ ic  Health Services (Div is ion)  

d 

when he was forced t o  resign. Dr .  Schwartz had previously f i l e d  an appeal 
w i th  the Assistant D i rec to r  o f  the Div is ion.  I n  t h a t  appeal Dr. Schwartz 
al leged t ha t  he had been harassed and r e t a l i a t e d  against  because he had been 

-outspoken i n  h i s  concern for  the hea l th  and safety o f  New Hampshire c i t i zens .  
Af ter  Dr. Schwartz resigned on July 5, 1988, the D i v i s i on  refused t o  f u r t h e r  
hear h i s  appeal. 

Dr.  Schwartz, pursuant t o  N.H. Code Admin. Rules Per-A 102.02, seeks a 
declaratory r u l i n g  t ha t  he may continue h i s  appeal, and an order r equ i r i ng  the 
D iv i s ion  t o  uphold o r  deny h i s  appeal on the merits. 

The D iv is ion  has objected t o  t h i s  request, and moved t h a t  t h i s  matter be 
dismissed. 

The issue before the Board does not  concern Dr .  Schwartzls a l leged forced - 
resignation. Rather, i t  i s  apparent t h a t  the appeal before the  D i v i s i on  
sought t o  address al leged harassment and r e t a l i a t i o n ,  and t o  e f f e c t  c e r t a i n  
changes i n  h i s  working condit ions. Once Dr. Schwartz resigned, however, the 
D iv i s ion  no longer could provide him any r e l i e f  even i f  he preva i led i n  h i s  
appeal. Thus, Dr .  Schwartz's appeal became moot. 
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Based upon the  f a c t s  a l leged,  Dr. Schwartz i s  n o t  e n t i t l e d  t o  an order  
r e q u i r i n g  the  D i v i s i o n  t o  uphold o r  deny h i s  appeal on the  mer i t s .  Based upon 
the  fac ts  al leged, the  appeal was proper ly  d i s m i s s e d b y t h e  D i v i s i o n  as moot.1 

Accordingly, the  request f o r  a dec lara tory  r u l i n g  i s  denied, and t h e  mot ion t o  
dismiss i s  granted. 

1 The Board does n o t  address t h e  quest ion o f  whether Dr. Schwartz was e n t i t l e d  
t o  appeal t o  t h i s  Board from t h e  D i v i s i o n l s  order  denying h i s  appeal on t h e  
grounds o f  mootness. 
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