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On August 30, 1989, the New Hampshire Personnel Appeals Board issued an order 
fo r  reinstatement of Heinz Seibert ,  an employee of Laconia Developnental 
Services who had been discharged from h i s  posi t ion a s  an attendant a t  
Gardner 's Grove Cottage, a res ident ia l  group home operated d i r e c t l y  by Laconia 
Developmental Services (LDS). The terms of reinstatement, included the  
f 01 lowing : 

"Further, it is ordered, and it is noted t h a t  Mr. Seibert  has concurred 
tha t  t h i s  would be agreeable ( l e t t e r  from Michael Reynolds of January 30, 
1989), tha t  Mr. Seibert ,  upon reinstatement, be referred t o  and 
par t ic ipa te  i n  the Employee Assistance Program, so long a s  the Program 
s h a l l  deem h i s  par t ic ipat ion t o  be appropriate under its guidelines." 

The Board's August 30, 1989 order "... encourageEd] cooperation by Mr. Seiber t  
i n  t h i s  endeavor." 

By l e t t e r  t o  the Board dated December 27, 1989, LDS Human Resource Coordinator 
Lisa Currier requested tha t  the Board c l a r i f y  whether or  not Mr. Seibert ,  
under the terms of the reinstatement order, was obligated t o  provide LDS with 
proof of h i s  meeting with Employee Assistance Program representative and of 
the EAP1s decision/recommendation f o r  h i s  par t ic ipat ion i n  an approved EAP 
program. 

Mr. Seibert  is ordered t o  provide both the Board and the Human Resource 
Coordinator of Laconia Developnental Services with proof of compliance with 
the Board's order of August 30, 1989. Included s h a l l  be a statement from the  
Employee Assistance Program representative a t t e s t i n g  t o  Mr. Se iber t ' s  e f f o r t s  
t o  comply with the terms of the Board's order. Such proof s h a l l  be received 
by Laconia Developnental Services and the Personnel Appeals Board within 
twenty (20) calendar days of the da t e  of t h i s  order. 
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Fai lure  t o  comply, o r  prove a good f a i t h  e f f o r t  t o  comply within the time 
specified may r e su l t  i n  addit ional orders from the Board. 
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., 
-- 
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n. QmLh2497A 
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cc: Lisa Currier ,  Human Resource Coordinator I 
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T h i s  is an appeal of the termination of Heinz Seibert by Laconia 
Developmental Services (LDS), by whom he was employed. The termination was 
effected as  of January 20, 1989, and the appeal timely brought by l e t t e r  dated 
January 30, 1989. A t  the time of Mr. Seiber t ls  termination, he was a 
permanent employee of LDS, employed as  an attendant a t  the Gardnerls Grove 
Cottage, the f i r s t  resident ial  group home operated direct ly by LDS. 

Mr. Seibert admits, i n  connection herewith, that he d i d  bring alcohol on 
the premises and d i d  consume one d r i n k  thereof along w i t h  two other employees 
of LDS on December 24, 1988, Christmas Eve. Mr. Seibert acknowledges tha t  he 

-- , 
committed a serious error  of judgment and tha t  he f ee l s  some disciplinary 

\ 

\ 1 
action would be due him as a result .  

\/ I I 
LDS contends that  the foregoing constitutes a violation of an agency I 

posted rule  that  i n  i t s e l f  warns of immediate discharge, and under the 
circumstances, immediate discharge i s  appropriate. 

Reference i s  made t o  the tape recorded record and o f f i c i a l  f i l e  of the 
Division of'personnel re la t ive  to  references, testimony, factual findings and 
documen'ts referred to herein. Specific references t o  evidence are made where 
deemed necessary. An evidentiary hearing on the foregoing was held before the 
Board [Commissioners M. Bennett (Chair), G. Cushman and R .  Johnson] on J u l y  
12, 1989. A quorum of the Board was present. The testimony was received from 
d u l y  sworn witnesses and a l l  actions and proceedings of the Board were 
regular, unless otherwise noted. 

Lisa Currier, Human Resources Coordinator, represented IDS. Michael C. 
Reynolds, Esq. , State Employees ' Association General Counsel, represented the 
appellant. 

An opening statement was received from Ms. Currier. She then presented 
the testimony of Arlene LaFoe. Ms. LaFoe has worked for  LDS for 14 years and 
i s  a Resident Care, Assistant I. Her duties include assuring c l ien t  safety and 
assisting c l ien ts  i n  performing daily l iving skills. She worked on the second 
( 3  p.m. to  11 p.m.) s h i f t  a t  the time of the incident. She had met Mr. 
Siebert while working on the f i r s t  sh i f t .  The Cottage serves four h i g h l y  
skilled mentally retarded cl ients .  Ms. LaFoe communicated the incident i n  
question t o  Brenda Daly, the supervisor, due to conscience. One of the dut ies  
of the s ta f f  is t o  transport c l ients  t o  shopping or work s i t e s .  
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On the day i n  question, December 24, 1988, M r .  Seibert  asked Ms. LaFoe i f  
she wanted a  hol iday eggnog. Ms. LaFoe ind icated t ha t  she did, and noted t h a t  
her mother's recipe contained cream, rum f lavor ing,  and eggs, and t ha t  she 
thought t ha t  was what would be i n  t h i s  eggnog. M r .  Seibert  re t r ieved  the  
eggnog from the o f f i c e  and Ms. LaFoe sipped it. She determined tha t  i t  was 
strong and contained a lcohol  and poured i t  down a sink. She was concerned, 
bu t  d i d  not  mention i t  t o  M r .  Seibert,  who was t o  go o f f  duty w i th in  the next  
15 t o  30 minutes. Ms. LaFoe d i d  not  repor t  the inc iden t  t o  her supervisor 
then because she d i d  not  want t o  get  Mr .  Seibert  i n  t roub le .  She t e s t i f i e d  
t h a t  her conscience made her f e e l  t ha t  the inc iden t  could happen again, 
perhaps when M r .  Seibert was d r i v i ng  w i t h  a  c l i e n t ,  prompting her t o  r epo r t  
these events. 

After cross examination by M r .  Reynolds, LDS ca l l ed  Sandra Dow, a  
co-worker of Ms. LaFoels and Mr .  Seibert ls  who usual ly  works t h i r d  s h i f t  (11 
p.m. t o  7 a.m.). Ms. Dow worked second s h i f t  w i th  M r .  Seibert  on December 
24th. She explained t h a t  i n  the ear l y  afternoon, M r .  Seibert  suggested t h a t  a  
batch o f  eggnog be prepared f o r  the hol iday. Ms. Dow concurred and gave M r .  
Seibert  some money as a  p a r t i a l  con t r ibu t ion  t o  procure the ingredients.  M r .  
Seibert  d i d  so and of fered the product t o  her and Ms. LaFoe. Ms. Dow f e l t  
t h a t  i t  contained strong l i q u o r  and dumped the remainder down the sink. She 
ind icated t ha t  e a r l i e r  i n  t h a t  day a  conversation was had regarding what 

( ' - .  a lcohol ic  beverage i s  best  added t o  eggnog. Mr .  Seibert  a l legedly  recommended 
,- vodka, but  Ms. Dow recommended rum, which became the add i t i ve  of choice. M r .  

Seibert  procured t h i s  i n  F rank l in  while out  w i t h  a  c l i e n t ,  although no rum was 
consumed a t  the time and the c l i e n t  i s  not  bel ieved by M r .  Seibert  t o  have 
observed the procurement. 

Brenda Daly, the house manager a t  Gardnerls Grove, t e s t i f i e d  t ha t  M r .  
Seibert  had not  signed o f f  on the duty sheet (or work assignment compendium), 
on t h i r d  s h i f t  when he worked on t ha t  s h i f t .  Ms. Daly, apparently concerned 
about M r .  Seibert ls work performance, then t ransferred him t o  the f i r s t  s h i f t  
( i n  October o f  1988). She wanted t o  provide greater supervision and i t  was an 
acceptable t ransfer  i n  l i g h t  o f  M r .  Seibertl s sen io r i t y  (since 1982). Ms. 
Daly learned o f  the inc iden t  i n  question by l e t t e r  from Arlene LaFoe, and she 
questioned those on duty, r e s u l t i n g  i n  the statement from Sandra Dow, on o r  
about January 20, 1989. M r .  Seibert  ind icated t o  her t h a t  he indeed pu t  
a lcohol  i n  the eggnog and knew i t  was an i n f r a c t i o n  o f  the per t inen t  r u l e s  and 
acknowledged t ha t  i t  was an e r ro r  i n  judgment. 

Some testimony regarding p r i o r  inc idents  where M r .  Seibert  was a l legedly  
d r ink ing  on duty, and had stopped a t  a  l i q u o r  s tore  w i t h  a  c l i e n t  along, was 
received. A motion t o  s t r i k e  t h i s  (by M r .  Reynolds) was denied, but a  motion 
t o  exclude fu r ther  testimony o f  t h a t  i l k  was granted. 

Apparently, i n  the past  e . ,  more than 10 years ago), dr ink ing pa r t i es  
invo lv ing  c l i e n t s  occurred. Enforcement o f  per t inent  r u l e s  has occurred 
since, and the s i t ua t i on  i s  improved. This and other testimony about the 

I 
\- ' 
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program was r e c e i v e d  from Joyce S l a y t o n ,  D i r e c t o r  o f  R e s i d e n t i a l  S e r v i c e s ,  
LDS. She i n d i c a t e d  t h a t  t h i s  i s  t h e  second t e r m i n a t i o n  r e s u l t i n g  from a l c o h o l  
i n  t h e  workplace.  

Mr. S e i b e r t  t e s t i f i e d  i n  h i s  own b e h a l f ,  and i n d i c a t e d  t h a t  on December 
23rd he had a d i s c u s s i o n  w i t h  h i s  co-workers r e g a r d i n g  which a l c o h o l i c  
beverage was a p p r o p r i a t e  t o  p u t  i n  eggnog. The d e c i s i o n  was rum, and he d i d  
indeed  p rocure  some, b r i n g i n g  i t  t o  G a r d n e r t s  Grove, p r e p a r i n g  t h e  eggnog, and 
g i v i n g  some t o  h i s  co-workers. He gave none t o  t h e  c l i e n t s ,  t h e y  d i d  n o t  
obse rve  t h e  procurement o r  p r e p a r a t i o n  o f  t h e  eggnog, and he l e f t  d u t y  s h o r t l y  
t h e r e a f t e r  f o r  t h e  day,  probably  w i t h i n  one h a l f  hour. Mr. S e i b e r t  s a y s  he 
had no c l i e n t  c o n t a c t  af ter  consuming one g l a s s  o f  eggnog. Mr. S e i b e r t  c l a i m s  - -  - 

t h a t  he d i d  n o t  know t h a t  t e r m i n a t i o n  would r e s u l t  ( a u t o m a t i c a l l y )  under  t h e  
c i rcumstances  s e t  f o r t h  above.  

A d e c i s i o n  o f  t h e  Appeals T r i b u n a l  o f  t h e  New Hampshire Department o f  
Employment S e c u r i t y  o f f e r e d  by Mr. S i e b e r t  was marked as E x h i b i t  A.,  and 
r e c e i v e d  f o r  whatever l i m i t e d  e v i d e n t i a r y  v a l u e  it may have. 

The a u d i o t a p e  t r a n s c r i p t i o n  of t h e  h e a r i n g  and documents s u b m i t t e d  t o  t h e  
Personne l  Appeals Board comprise ,  i n  a d d i t i o n  t o  t h e  ev idence  r e c e i v e d  on 
hear ing  i tself ,  t h e  evidence i n  t h i s  appea l .  

On a l l  t h e  evidence,  t h e  Board is  of t h e  o p i n i o n  t h a t ,  by a preponderance 
o f  t h e  ev idence  r e c e i v e d ,  t h e  a p p e l l a n t  h a s  s u s t a i n e d  h i s  burden,  and h i s  
a p p e a l  is ,  a c c o r d i n g l y ,  g r a n t e d .  Mr. S e i b e r t  is hereby o r d e r e d ,  as o f  t h e  
d a t e  h e r e o f ,  r e i n s t a t e d  t o  h i s  former  p o s i t i o n  w i t h  LDS. He s h a l l  s u f f e r  no 
l o s s  o f  s e n i o r i t y ;  however, no back b e n e f i t s  o r  back pay are awarded by t h e  
Board. RSA 21-I:58, I. N o t e s t a t u t e ,  and t h e  a p p e l l a n t ' s  r e q u e s t  t h a t  we 
assert o u r  e q u i t a b l e  powers t h e r e u n d e r  ( l e t t e r  o f  appea l  by c o u n s e l ,  d a t e d  . 
January 30, 1989) .  

The Board i s  of  t h e  op in ion ,  and a c c e p t s  t h e  a p p e l l a n t ' s  s t a t e m e n t s ,  t h a t  
he  committed a grave  e r r o r  o f  judgment w a r r a n t i n g  some punishment. The Board 
b e l i e v e s  t h a t  suspens ion  would very  l i k e l y  have been an a p p r o p r i a t e  a c t i o n  
under  t h e  c i rcumstances ,  b u t  t h e  o p t i o n a l  d i s c h a r g e  permi t t ed  under  t h e  R u l e s ,  
and t h e  agency pos ted  r u l e s ,  is  e x c e s s i v e  i n  l i g h t  of t h e  evidence.  T h i s  
a p p e a l  does  n o t  pose a mandatory d i s c h a r g e  s i t u a t i o n  under t h e  Rules  o f  t h e  
D i v i s i o n  of Personne l ,  o r  t h e  agency p o s t e d  r u l e s .  

F u r t h e r ,  it is ordered ,  and it is no ted  t h a t  Mr. S e i b e r t  h a s  concur red  
t h a t  t h i s  would be a g r e e a b l e  ( l e t t e r  from Michael  Reynolds of January  30, 
1989) ,  t h a t  Mr. S e i b e r t ,  upon r e i n s t a t e m e n t ,  be r e f e r r e d  t o  and p a r t i c i p a t e  i n  
t h e  Employee A s s i s t a n c e  Program, s o  long  as the Program s h a l l  deem h i s  
p a r t i c i p a t i o n  t o  be a p p r o p r i a t e  under  its g u i d e l i n e s .  It a p p e a r s  t o  t h e  Board 
t h a t  such p a r t i c i p a t i o n  may be a p p r o p r i a t e  f o r  and b e n e f i c i a l  t o  Mr. S e i b e r t ,  
as we b e l i e v e  t h a t  t h e  i n s t a n t  i n c i d e n t  c o u l d  be i n d i c a t i v e  of a b r o a d e r  need 
o r  problem. The Board is sympathe t i c  i n  t h i s  r e g a r d ,  and encourages  
c o o p e r a t i o n  by Mr. S e i b e r t  i n  t h i s  endeavor.  
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Lastly, by way of comment, the Board is of the opinion tha t  Laconia 
Developmental Services may have been able, i f  it wished, t o  make a sustainable 
case for the termination of Mr. Seibert. Rather, it terminated Mr. Seibert  
for  a concise s e t  of reasons as se t  forth i n  i t s  l e t t e r  of January 23, 1989. 
Upon warning of poor performance and the c i ta t ion  of other incidents generally 
alluded to  during the hearing, sustainable termination may have resulted. The 
l e t t e r  of termination, however, restr ic ted i t s e l f  to  a s ingle  incident. The . 

evidence suggests a larger and longer standing concern by the agency r,g arding 
Mr. Seibert, but the termination circumstances, the termination l e t t e r ,  and 
accordingly, the evidence which we could reasonably and lawfully receive, do 
not. 

THE PERSONNEL APPEALS BOARD 
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Mark J. Beflett, Chair 

cc: Michael C. Reynolds, Esq. 
SEA General Counsel 

Lisa Currier, Human Resource Coordinator 
Laconia Developmental Services 

Virginia A. Vogel 
Director of Personnel 

DATED : August 30, 1989 


