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The New Hampshire Personnel AppealsBoard (Bennett, Johnson Barsy) met on Wednesday,
September 30, 1998, and Wednesday, October 7, 1998, to hear the appeal of Gregory S. Vrabel, a
former probationary employeeof the Department of Environmental Services. Attorney Justin C.
Richardson fsom the Department of Justice appeared on behalf of the Department of
Environmental Services. Mr. Vrabel, who appeared pro se, was appealing his termination from
employment, effective April 15, 1998, from a position of Enforcement Investigator
(EnvironmentalistII, salaiy grade 18) assigned to the Wetlands Bureau of the Department of

Environmental Services.
Therecord in this matter consistsof the audio tape recording of the hearing on the merits, orders
and notices issued by the Board, pleadingssubmitted by the parties, and documents entered into

evidence asfollows;

State's Exhibits

1. Supplemental Job Description for Environmentalist II, Enforcement | nvestigator

2. Single pagetaken from theState's Sexua Harassment Policy

3. Statement signed by Gregory S. Vrabel on 01/13/98 attesting to his having read the
Department's Sexual Harassment Policy dated July 15, 1991

4. State of New Hampshire Policy on Sexua Harassment

5. Draft " Request for Enforcement Action - File #97-02102”

TDD Access: Relay NH 1-800-735-2964




Appellant’s Exhibits
A. July 21, 1998, letter from Nancy Perry to Gregory Vrabel

At the hearing, the foll owing persons gave sworn testimony:

Richard deSeve Gino Infascelli
AmandaBarker Kenneth Kettenring
Dorie Wiggin Harry Stewart
Mary Ann Tilton Gregory Vrabel
Tracy Boisvert

Position of theParties

Attorney Richardson argued that the appellant would be unableto meet his burden of proving
that the agency's decisionto terminate his employment was arbitrary, illegal, capricious, or made
in bad faith. He stated that the position of Environmentalist IT for whichMr. Vrabel had applied
required a high degree of organization and the ability to work with minimal supervision.
Attorney Richardson argued that the agency expected Mr. Vrabd to “hit the ground running,"
since he had ten years of experience performing similar dutiesfor the Florida Environmental
Protection Agency, and represented himself in the employment interview asa ™ quick study."
Attorney Richardson argued that the appellant simply lacked the basic skillsto carry out his
responsibilities. He said that despite continued assistance from severa of his co-workers, the
appellant made little progress. Mr. Richardson argued that the State would offer sufficient
evidenceto support findingsthat: 1) Mr. Vrabel lacked the essential skillsto perform the tasks
associated with his position, 2) that he did not produce the quantity or quality of work expected
of an employee within thefirst two months of employment, and 3) that his constant need for

assistance had affected his co-workers ability to completetheir own work assignments.

In hisnoticeof appeal, Mr. Vrabel claimed he was the victim of harassment and di scrimination.
Hewrote, in part, " ...not only do | believe the terms of my dismissal to bewrong, | believe them
to be awillful act of discriminationand harassment. Duringmy first week of employment, Mary
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Ann Tilton told me that she did not like working with men, cause [sic] she could not relate to
them. She also made numerous remarks that she wanted the woman from Virginia(Crystal) to

get hired instead of me and she used thisto try to gain advantage over me."

At thehearing, Mr. Vrabel argued that he was terminated because his supervisorsdid not like
him. He described himself as a™ squeaky whed," irritating his co-workers and supervisors by
constantly " holding them accountable.”” He argued that the agency disliked the fact that he freely
expressed hisideas on matters ranging from collection of feesfor overdue permitsto
management's reliance on the Department of Safety Marine Patrol for use of aboat. Mr. Vrabel
argued that any complaints about hiswork performance were “retrofit” to provide an excuse to
get rid of him. He argued that the agency failed to provide a specific work standard™ against
which to measure his performance, and violated their "' contract” with him by dismissing him for

failing to perform work that was not listed on his supplemental job description.

Having considered the testimony, evidence and arguments, the Board made the following

findings of fact and rulings of law:

Findings of Fact
1. Mr. Vrabel was hired in February, 1998, as a probationary Enforcement Investigator

(Environmentalist IT, salary grade 18) for the Wetlands Bureau of the Department of
Environmental Services.

2. The" Scope of Work” listed on Mr. Vrabel's Supplemental Job Descriptionreads as
follows. " Performsskilled professional work including the analysis and interpretation of
environmental impact associated with violations, the development of enforcement cases,
and the review of after-the-fact permit applications."

3. The™ Accountabilities”listed on the appel lant's supplemental job description include the
following: "' Developsrecommendations for enforcement action providing clear and
accurateinformation based on statute and administrativerules. Developsproposed

findingsof fact and determinations of law to support those recommendations.” " Assists
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in the maintenance and refinement of case prioritizationand tracking systems, to assure
that enforcement cases are pursued in afair, effective and efficient manner, and that all
enforcement deadlinesare met.”

The appellant's supplemental job description includes a disclaimer statement: " Thisclass
specification is descriptive of general duties and isnot intended to list every specific
function of thisclasstitle.”

Mr. Vrabel signed his supplemental job descriptionon February 19, 1998.

Enforcement actionsthe appellant was expected to carry out included issuing notices of
allegedviolations, letters of deficiency, administrative orders, and noticesof fines. The
appellant was also required to research and draft referralsto the Department of Justice for
civil or criminal prosecutionof certain violations.

Noticesof aleged violationsare generated by bureau support staff and given to the
Investigatorsfor review and signature. All other correspondence and reports are
generated by theindividual investigators on personal computers using Windows,
WordPerfect and FoxPro database software.

Mr. Vrabel had difficulty finding, retrieving and saving files, aswell as generating
correspondenceand reports.

Ms. Barker, Ms. Boisvert and Ms. Wiggin observed that even when employees had no
prior computer training or experience, most were ableto generate documents almost
immediately, and be comfortablewith the elementsof the database for usein record
keeping, reporting and preparing correspondencein less than two weeks.

After recelving assistance from Mr. deSeve, Ms. Tilton, Ms. Barker, Ms. Wiggin, Ms.
Boisvert, and Ms. Perry, the appellant still was unableto produce the necessary letters or
reports.

On morethan one occasion, Mr. deSeve , Ms. Tilton, and Ms. Barker all witnessed Mr.
Vrabel "nodding of f' at work.

Ms. Tilton and Mr. deSeve met with the appellant on February 26, 1998, to discuss
concerns about the appellant's work performance, his difficulty learning to use the

computer system, and his apparent inability to stay awake during working hours.
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13.

14.

15.

Mr. Vrabel was assigned to do areferral to the Attorney General's Office on a case that
was described to him as " high profile” and "' politicaly sensitive."” The draft report he
submitted wasincompl ete, poorly documented, and failed to list one of the named parties.
In ameeting with Ms. Tilton to review the referral for corrections, the appellant did not
demonstratean understanding of theimportance of the document, and he had difficulty
remaining awake and alert while Ms. Tilton reviewed the corrections.

The appellant met with Director Harry T. Stewart on the date of terminationto review the

allegationssupporting dismissal.

Standard of Review
Per 1001.02 Dismissal During Initial Probationary Period

(@  Atanytime duringthe initial probationary period an appointing authority may
dismiss an employeewho fails to meet the work standard provided the dismissal i s not:
()  Arbitrary;
(2  llegd;
(3)  Capricious, or

(4)  Madein bad faith.

Rulings of L aw
""No appointing authority shall dismissa probationary employeeunder thisrule until the
appointing authority meets with the employee prior to issuing the notice of dismissal, to
discuss the appointing authority's reason(s) supporting the decision to dismissthe
employee.” Per 1001.02 (b)
""If an appointingauthority determinesthat there are sufficient grounds to dismissthe
probationary employee, the appointing authority shall: (1) Prepareawritten notice of
dismissal to be given to the probationary employeespecifying the reason(s) for dismissal;
and (2) Notify the employeein writing that the employeemay appeal the dismissal within
15 calendar days of the noticeof dismissal to the board if the employee can allegefacts
sufficient on their faceto support an allegation that the dismissal was: Arbitrary; Illegal;
Capricious, or Madein bad faith. (3) Forward acopy of the written notice of dismissal
to thedirector." Per 1001.02 (c)
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Discussion
Thejob specificationfor Environmentalist does not refer to any computer skills. However, the
appellant was apprised during his pre-employment interview that he would be responsiblefor
generating his own correspondence and reports. Ms. Barker remembered discussingthe
requirements of the position with the appellant during the interview, and receiving assurances
from the appellant that he had used computersbeforeand would need very little training in order
to handlethejob. The evidencereflectsthat other individuals who were hired for similar
positions had no difficulty learning how to use the system. In fact, there was ample evidence that
in most cases, employeeswith no prior trainingwere ableto generate correspondencewithin
their first day on the job, and generaly felt comfortable using the databasewithin the first few
weeks. The agency had good reason to question the appellant's ability to meet the work
standard, having observed his continuing difficultiesand lack of progressover aperiod of two
months, i n spite of hisindependent study of program tutorials and the assistancehe received

from co-workers.

The appellant's difficulty remaining awake and alert on the job aso provided amplereasons for
concern on the agency's part. The appellant's assertion that he might have beenin “a meditative
state’ when others believed him to be deeping, and that none of those who observed him
deeping were qualified to know whether or not he was asleep, are argumentswithout merit. Mr.
deSeve described how he formed his opinion that the appellant was sleeping: *When your head
isdown, your eyes are closed and your head isbobbing, | think you're asleep. | am confident
that | know the difference between a meditative state and sleeping.”

The agency aso had reason to question the appellant's ability to perform satisfactorily after
reviewing hisfirst draft of the Frucci case. The evidencereflectsthat the appellant failed to
grasp the gravity of the case, did not include any of hisinvestigativedocumentation with thefile,
produced a draft that failed to name one of the partiesto the complaint, and attempted to excuse

hisfailureto produce aprofessionally executed report by insisting that it was merely a draft.
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( \ The appellant failed to offer evidenceto support his allegations Ms. Tilton disliked him, harassed
him, discriminated against him, or resented the decision to hire him. On the contrary, although
Ms. Tilton testified that the appellant would not have been her first choice on the strength of his
interview, his prior work experience and consistently positive work references persuaded her that
he was the best candidatefor the position. The evidencereflectsthat Ms. Tilton and others
attempted to work with the appellant to improve his performance. When it became apparent to

them that he was showing little or no progress, the decisionwas made to terminate his

employment.

The appellant failed to provide evidence that the decision to tenninate his employment was
arbitrary, illegal, capricious, or in made in bad faith. Accordingly, the Board voted unanimously

to DENY his apped.

THE PERSONNEL APPEALSBOARD

ark JW

Mark J. Bénnett. Chairman

Robert J. Johpsdr

P
/Iatftf/es T. BWfommissioner \

CC: VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Attorney Justin C. Richardson, Dept. of Justice, 33 Capitol St., Concord, NH 03301
Gregory S. Vrabel, 12 Country Club Dr., #35, Manchester, NH 03102
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