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PERSONNEL APPEALS BOARD

25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF FRANK WARDEN
Docket #96-T-23
Department of Youth Development Services

April 2,1998

The New Hampshire Personndl AppealsBoard (McNicholas, Bennett and Rule) met Wednesday,
May 15, 1996, under the authority of RSA 21-1:58, to hear the apped of Frank Warden, aformer
employeeof the Department of Y outh Devel opment Services. Mr. Warden was discharged from
his employment as a'Y outh Counselor, effective February 13, 1996, for allegedly violating the
Department's Policy on Abuseand Neglect. The appellant was represented at the hearing by SEA
Associate Counsel Bryan Clickner. Ronald G. Adams, Director of Residential Services, appeared
on behalf of the Department of Y outh Development Services.

Mr. Adamsalleged that on January 27, 1996, without excuse and without provocation, Frank
Warden intentionallystruck aresident of the Y outh Detention ServicesUnit in themouthwith a
closed fist. Mr. Adams stated that after aninitial report of possible abuse and neglect, the
Department conducted athoroughinvestigation of theincident, and found that Mr. Warden was
guilty of Class| Abuse. Mr. Adams said that the Department's Policy on Abuse and Neglect
provides for theimmediate dismissal of any employee who commitsan act of Class| Abuseor
Neglect. However, hesaid that the agency always considers any mitigating circumstances which
might warrant theimposition of alesser form of discipline. He argued that in thisinstance, the
appellant's offensewas so unwarranted and so egregiousthat termination wasthe only viable
option. He asked the Board to uphold the Department's decision to dismissthe appellant without
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prior warning.

Mr. Clickner argued that the agency violated the Rules of the Division of Personnel whenit failed
to provide copies of witnessstatementsto Mr. Warden prior to hisdismissal. He argued that the
violation was so sgnificant, that the Board should deem the terminationinvalid and requirethe
agency to reinstatethe appdlant immediately. He dso argued that evenif the Board wereto find
that the agency had compliedwith therulesin effecting Mr. Warden's termination from
employment, the evidenceitself would not support afinding that the appellant intentional ly struck
the youth or had committed any act warranting immediate termination from employment.

Mr. Clickner argued that Mr. Warden had no record of prior discipline for abuse or mistreatment of
residentsand that the appellant's co-workerswould attest to Mr. Warden's reputationfor avoiding
physical confrontations with resdents. He argued that any contact that the appellant had with the
youthin questionwas unintentional and merely incidental to alegitimaterestraint, and that on all
the evidence, the Board should order the Department to reinstatethe appel lant.

Mr. Warden was employed by the Statefor approximately sixteenyears, workingfirst a the'Y outh
Development Center and later a the AnnaPhilbrook Center and Y outh Detention Center. Hewas
trained intheuseof SO.L.V.E.' techniques and wasused asaS.O.L.V .E. trainer within the agency.
The appdlant knew that the Y outh Devel opment Services Policy on Abuse and Neglect defines
Class1 Abuseas, "...any act which results, or could result, in serious physicd or psychological
injury to aresident." "Use of corpora punishment, such as hitting with aclosed fit, kicking,
shoving, jumping on the resident, or using any type of implementin away which could cause
seriousinjury except asameansof self protectionor the protectionof others,” isclassified as Class
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1 abuse under the YDS Policy on Abuse and Neglect. That policyprovidesfor immediate
terminationwithout prior warning whenever an investigationresultsin afinding that an employee

has committed an act of Class| Abuse.

Many of thefactsarenot in dispute. On January 27, 1996, at approximately 5:00 p.m., aY outh
Detention ServicesUnit (YDSU) resident was ordered to the"time out room™ as a consequence of
his acting belligerent with staff on the unit. Theyouth refused to go to the time-out room on his
own, requiringtwo staff membersto physically escort theresident. When the youth resisted escort,
thetwo Y outh Counsglors*'restrained” him, wrestlingthe student to thefloor wherehe wasforcibly
restrainedin aproneposition until he quieted down. He was again ordered to the time-out room.
He refused to comply with orders, resisting further physical escort, and was again wrestled to the

floor.

The second restraint took placein front of the nurse's station, where Joyce Johnson, R.N. wason
duty. TheAppelant was called from another part of thewing to assst intherestraint, and to help
carry theyouth to thetime-out room if necessary. During the courseof that restraint, the resident

washeardtoyell,"Youf __ing hitmel" or “Why did youhit meinthe f i n gmouth?” The

resident was then taken to the time-out room.

Ms. Johnson, the State's principa witness, testified that shewas at thenurse's station when the
incident occurred. Shetestifiedthat Mr. Warden had been summoned from the Level II room by

Y outh CounsdlorsLynch and LeVeilleto assst them in restraining and transportingthe youth. She
testified that when Mr. Warden arrived on the scene, the youth was face-down on the floor with Mr.
Lynch, one of the Y outh Counsdlors, sitting astridethe youth's back. Shetestified that Mr.
LeVeille, asecond Y outh Counselor, then directed Mr. Lynch to secure theyouth's legs so that he
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could take the youth's left arm while Mr. Warden took theright. Ms. Johnson testified that asMr.
Lynch got off theyouth's back and began moving to theleft to hold hisleft arm, the youth lifted
himsalf up off thefloor, but was not struggling. Shetestified that Mr. Warden cocked his arm back
and punched the youth in the side of the head hard enough that theyouth's head 'flew to the | eft.
Shetestified that he then grabbed the youth by the hair and began damming his head into thefloor.
Ms, Johnson testified that when Mr. Warden struck him, the youth was not wrestling, fighting or
swearing. Shesaid that Mr. Warden, "just came up and punched the kid" with ablow that was so
unexpected and so unprovoked that it made her physically ill to watch.

Ms. Johnson testified that she cleaned up blood from the floor where therestraint had occurred.
Shetestified that theincident occurred near the end of her shift, and she did not personally check
the student beforeleaving the unit or report the incident to supervisory personnel, although she did
ask another nurseto assess the student because she believed excessiveforce had been used. She
waited until her next regularly scheduled shift to report theincident. Neither of the other two

Y outh Counsdlorsinvolved in therestraint saw Mr. Warden hit or otherwisemistreat the youth, and
neither of them reported theregtraint or possibleinjuriesto the student.

Mr. LeVeilletedtified that the juvenileinvolved in the incident was assaultive and would make
troublesimply to get himself restrained. He said the youth claimed it burned off energy. He
testified that theincident began when the youth refused to go to the “time-out” room and then
resisted escort. Hetegtified that he and Mr. Lynch*'took him down to thefloor' and the youth
beganto settledown after several minutes. He said that oncethey had gotten him to hisfeet and
again tried walking him off the unit, the youth began screaming at the top of hislungs, refusingto
leave. Hesaid that as they neared the door, the youth braced his feet against the door jamb to keep
staff from getting him through the doorway into the other wing of thebuilding. Mr. LeVeille
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testified that he and Mi-. Lynch again “put him on thefloor' and sat on him for fiveminutesor soin
an effort to calm him down. Hetestified that they had to get him off the unit before his behavior
provoked a negativeresponsefiom therest of the students. He testified that he yelled down the
hall, telling Y outh Counsdlor Stacy Jolin to switch duty with Frank Warden so that the appellant
could help carry the youth off the unit. Hetestified that as soon asMr. Wardentied to grab the
youth's right ar m the youth*'flipped out," bucking both Mr. Lynch and Mr. LeVeilleoff of him,
rolling onto hisback. Hetegtified that they lost control of the youth for asplit second, and that Mr.
Wardenwasthe only person near him. Hetestified that they then regained control of the youth and
got him off the unit without further incident. .

Mr. LeVelletestified that he heard thestudent say, "You f___ing hitmel™ However, he said he
saw no one strikethe student. Hetetified that it was not unusual for this student to make
accusationsthat someonehad hurt him, and that it was common for the student to threatento "' get
peopleafter you." Hetestified that he did not report theincident, and choseto wait to seeif the
youth either asked for a grievanceform or reported that he had been abused. He testified that while
thiswasnot a'textbook restraint,” it also would have been, «.. .totally out of character for Frank to

hit akid."

Mr. Lynchtestified that the youth was actively resisting restraint as he and Mi-. LeVellletried to
escort him down thehall to thetime-out room. Mr. Lynch testified that immediately after Mr.
Warden arrived on the scene, while he, Mi-. LeVeilleand Mi-. Warden were trying to get the youth

under control, he heard the youth say, "Why did you punchmeinthe’f _ ing mouth?' However,

hetestified that he did not see or hear anyonebeing hit. Hetestified that he did not see any hostile
motion or hear any hostileremarksfiom Mr. Warden, although during the second restraint, he

~ could not see everythmgwhich was occurring because he was too busy attemptingto control the
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youth's legs, so that none of the staff would be kicked.

Stacy Jolin testified that when theincident took place, Mr. LeVeilleand Mr. Lynchwerewith the
student, shewasin"'the bubble”*, Mr. Warden was in the Level II Room, and the other two Y outh
Counsdlors on duty wereon thefirst floor. Shetestified that she watched thefirst restraint and the
student being physically escorted down the hall. Shetestified that when Mr. Warden was
summoned to hel p with the student, she went into the Level 11room to cover Mr. Warden's
assgnmentsand didn't witnesstheincident itself Ms. Jolin testified that after theincident, she saw
blood on thefloor in the lobby arez?, and cleaned it up. She said that sometimelater, when she
asked Mr. Warden what had happened, hereplied, "' Let's just say hisfacehit my fist." When asked
'if shethought the appellant's reply was an admission, shereplied, It wastheway hesaidit."

Mr. Warden testified that on the night of theincident, he wasin the Level 11room when hewas
summoned to help Y outh CounsalorsLynch and LeVelllerestrainayouth. He said that when he
arrived, Mr. LeVellle, who was astridethe resident's back, was holding theyouth's arms along his
sides. Hetold Mr. Warden to get the youth's upper right arm and wrist, but as he' dismounted the
youth's armsbeganflailing. He said that to stabilize the youth's head, he grabbed the youth by the
hair’, but released him as soon asthe youth said, 'Y ou're pulling my hair!"* He said that about a
minuteinto therestraint, the youth then said, ""Y ou punched me."

Mr. Wardentestified that any physical contact he had with the resident probably occurred ashewas
lunging forward trying to grab theyouth's arm. Hetestified that he, Mr. LeVeilleand Mr. Lynch

2 The first restraint took place near the lobby, while the second restraint took placein front of the

nurses' station.
> Mr. Wardentestified that taking someone by the hair is an acceptable procedure during a
restraint.
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did get control of the youth and carried him to the time out room. When questioned by the Board
about what reason M s. Johnson might have had to report that hehad punched theyouthif, in fact,
that were untrue, Mr. Warden replied, "' Sometimeswhen an incident is going 120 m.p.h., someone
can see something," that didn't actually occur.

Neither Ms. Jolin, Mr. Leveille, nor Mr. Lynch saw the entireincident, and none could attest to the
truth of Mr. Warden's assertion that he did not intentionally strikethe youth. Ms. Johnson testified
the appellant struck the student intentionally. The appellant failed to persuadethe Board that Ms.
Johnson's eye witnessaccount was unreliable, or that M s. Johnsonhad any reason for deliberately
mischaracterizing the event in order to support the appellant's termination from employment:

Per 1001.08 (2)(3) of theRulesof the Division of Personnel providesfor theimmediatedismissal
of an employeewho isfound to bein violation of aposted or published agency policy, thetext of
whichclearly statesthat violationof samewill result inimmediatedismissal. Per 1001.08 (a)(4) of
the Rules aso providesfor theimmediatetermination of an employeewho isfoundto bethe
aggressor in afight or an attempt to injureanother person in theworkplace. Under the standards
established by the Rules and by the Department'sPolicy on Abuse and Neglect, the Department of
Y outh Development Serviceswould be authorized to immediately dismiss an employeewho was
found to have committed Class| Abuse, or an employeewho was found to bethe aggressorin a

fight or an attempt to injure another personin theworkplace.

In spite of the appellant's evidencethat he had areputationfor avoiding confrontations with the
resdents, Ms. Jolin's description of her conversationwith Mr. Warden about theincident is
extremely troubling. Firgt, Ms. Jolin's and Mr. Warden's testimony on this point are completely
contradictory. Ms. Jolinsaid that she asked Mr. Warden what had happened, and hereplied, "*Let's
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say hisfacehit my fist." Mr. Warden testified that no such conversation occurred. He testified that
thefirg time he heard that statement, it was made by Mr. Fitzgerald on thenight Mr. Warden was
suspended. The appellant claimed that when hetold Mr. Fitzgerald how the student had accused
Mr. Warden of hittinghim, Mr. Fitzgerald cautioned him, suggesting, "Don't say that. Say his
facehit my fist." Theappellant offered no reasonable explanation why Mr. Fitzgerald would have
made such asuggestion, what possiblereason Ms. Jolinmight have for fabricatingsuch a report, or
why the agency would be so willing to accept Ms. Jolin’s representation.  1f Mr. Warden madethe
statement to Ms. Jolin, and the Board believeshe did, hisuse of theterm"'fig"* rather than theword
"hand" isvery reveding. It doesnot suggest contact incidental to arestraint. Further, if, asMr.
Warden suggested, he had been lunging forward to grab the student's arm, hishand would have
been open. 1t would not have beenin afigt.

Mr. Lynch and Mr. LeVeille testified that their attentionswere devoted to their ownrolein the
restraint, and neither had aview of what Mr. Warden was doing throughout the entireincident. Ms.
Johnsonwas the only witnesswho saw al three'Y outh Counsdlorsand the student throughout the
entireincident, and shetestified that the appelant struck the student with aclosedfist. Therewas
no apparent motivefor Ms. Johnson to have embellished or misrepresented any of the evidence she
provided. Similarly, thereisno persuasiveevidenceto support the appellant's theory that Ms.
Johnson misunderstood what she saw. Therefore, absent some reason to question Ms. Johnson's
credibility, the Board found Ms. Johnson's testimony to be'themost reliable eyewitnessaccount of

theincident.

The'Y outh Devel opment ServicesPolicy on Abuse and Neglect defines Class1 Abuseas, “...any
act whichresults, or could result, in serious physical or psychological injury to aresident.” “Use of
corpora punishment, such as hitting with aclosed fist, kicking, shoving, jJumping on theresident,
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or using any type of implement in away which could cause seriousinjury except asameansof self
protection or the protectionof others,” isclassified as Class 1 abuse under the YDS Policy on
Abuse and Neglect.

Per 1001.08(f)(1) requires an appointing authority to meet with the employeeto " discusswhatever
evidencethe appointing authority believes supportsthe decisionto dismiss the employee prior to
Issuing notice of dismissal.” Mr. Clickner argued that by failing to provide the appellant with
copies of al the statements received, the agency violated the Rules, thereby renderingthe
terminationinvalid. TheBoard doesnot agree. At thetime of termination, Mr. Warden was
provided a copy of theinvestigator’s report which listed the evidence on which the appointing
authority relied, including the names of thoseinterviewed, the dates of their interviews, and the
substance of their reportsto theinvestigator. The report not only summarized the writtenand oral
testimony of each of thewitnesses, it offered theinvestigator's conclusions, and therationale used
In reaching those conclusions. Accordingly, the Board found that the agency did comply with Per
1001.08 (f) by meeting with the employee to discusswhatever evidencethe appointing authority
believed supported the decision to dismissthe employee, and by providing the employee an
opportunity at the meeting to refute the evidence presented by the appointing authority. The
appointing authority was not satisfied with the appellant's explanation or his attemptsto refutethe
evidence, and accordingly was dismissed.

Having considered the testimony, evidence and arguments, the Board found that Mr. Warden
committed an act of Class1 Abuseby striking a student with aclosed fist. Assuch, he was subject
to immediate termination under the provisions of Per 1001.08 (a) of the Rules of the Division of
Personnel for violation of aposted agency policy that inand of itself warned of immediate
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termination from employment. The appellant failed to offer evidence of any mitigating
circumstancesto warrant afinding that the agency should have taken somelesser form of
discipline.

FOR THE PERSONNEL APPEALSBOARD

Y

'MARK J. BENNETT, CHAIRMAN

cc.  VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Frances DeCunto, Human Resources Coordinator, Y outh Development Services, 1056 N.
River Rd., Manchester, NH 03104
Michael Reynolds, SEA Genera Counsel, State Employees Association, PO Box 3303,
Concord, NH 03302-3303
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Department of Y outh Development Services
Motion for Reconsideration/Rehearing
August 5,1998

OnMay 4, 1998, SEA Generd Counsel Michael Reynoldsfiled aMotion for Reconsiderationin
the above-titled appeal, asking the Board to reconsider its decision dated April 2, 1998, and asking
the Board to grant Mi-. Warden anew hearing in his gppeal of his termination from employment. In
support of hismotion, Mr. Reynoldsargued that the Board had delayed issuing adecision
followingtheorigina hearing, and that one of the Board memberswho had heard the appeal was
no longer on the Board when the decision was issued. Mr. Reynolds said that the appellant was
entitled to know when the decision was made, when the decision was written, and whether the

decisonwasissued beforeor after that member |eft the Board.

Thereisno requirement for the Board to detail the manner of its deliberations. The Chairman's
signatureatteststo the Board's findings that Mr. Warden committed Class 1 Abuseby striking a
student with a closed fist, and that under the Rules of the Division of Personnel, hewas subject to
immediate termination under the provisions of Per 1001.08 (a) for violation of aposted agency

policy that in and of itself warned of immediate termination.

Mi-. Reynolds argued that the appointing authority isrequiredto, "...tell the employeeall of the
evidencethat it ‘considered,'including that as accepted astrue, that rejected, that found as not
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substantiated, or in any other way considered.” He asserted that by failing to do so, the agency
terminated Mr. Warden in violation of the Rules of the Division of Personnel. That argumént was
raised by the appellantin his hearing on the merits of the appedl, was considered by the Board in
reachingits decision, and isreflectedin itsdecision dated April 2, 1998. 'Asthe Board wrote, "Per
1001.08 (f)(1) requires an appointing authority to meet with the employee to 'discuss whatever
evidencethe appointing authority believessupportsthe decision..." 1t does not require an agency
to addressany information it "considered" in reaching its decision. The Board found that the
agency complied with the requirements of Per 1001.08, and that Mr. Warden'stermination did not
violate the Rules of the Division of Personnel.

A quorum of the Board, consisting of Commissioner'sBennett and Rule, voted to deny the Motion
for Reconsideration/Rehearing, and to affirmits decision denying Mr. Warden's appeal .

FOR THEPERSONNEL APPEALSBOARD

MARK J BENNETT, CHAIRMAN

cc:  VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Frances DeCunto, Human Resources Coordinator, Y outh Devel opment Services, 1056 N.
River Rd., Manchester, NH 03104
Michael Reynolds, SEA General Counsel, State Employees’ Association, PO Box 3303,
Concord, NH 03302-3303
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