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December 14, 2000

The New HampshirePersonnel AppeasBoard (Wood, Johnson, and Bonafide), met in public
sessionon August 23,2000, October 4,2000, and Octaober 5,2000, under the authority of RSA
21-1:58 and the Rules of the Personnel Appeals Board to hear the appeal of Stacy Zabrycki, a
former employee of the Department of Corrections. Ms. Zabryclti, who was represented at the
hearing by Michael Reynolds, SEA General Counsel, was appealing her March 24,2000
termination from employment as a Corrections Officer assigned to the Women'sPrisonin
Goffstown, New Hampshire. The Department of Correctionswas represented by Attorney John
Vinson, Corrections Staff Counsal.

The Statealegesthat Ms. Zabrycki stole abook from afellow employee, attempted to interfere
with an investigationinto the smuggling of contraband into the Prison, and failed to pay full
attention to her post while guarding an inmate who was hospitalized. Ms. Zabrycki deniesboth
the factual allegations and the conclusions drawn by the State and requeststo be reinstated to her

position as a Corrections Officer and be awarded back pay.
The record of the hearingin this matter consistsof the testimony presented at the hearing, the

audio taperecordings of the hearing on themerits of the appeal, the pleadingsfiled by the
parties, and copies of various documents admittedinto evidenceand identified asfollows:
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State's Exhibits

1. Copiesof letter of appea by Ms. Stacy Zabrycki dated April 3,2000, and letter of
termination dated March 24,2000.

2. Copy of hand-written note addressed to "* Stacy™ from " Cindy"".

3. Copy of Intra-department Memorandum from Mark L. Wefersto Warden Jane Coplan dated
April 25,2000, re: “Investigation of Allegationsof Employee Misconduct Correctional
Officer Stacy Zabrycki" with copy of report of investigation attached.

4. Letter dated August 11,2000, from Attorney Reynoldsto Attorney Vinson setting forth alist
of factsMs. Zabrycki " will stipulate to."

5. Copy of RSA 642:1 and RSA 642:3.

6. Definitionof " Public servant.”

7. Yearly Performance Evaluation formsfor Stacy Zabrycki dated 11-1-99, 11-2-98, and 11-4-
97.

8. Videotapeof interview of Ms. Cindy Lou Abbott held a the Vermont Department of
Correctionson March 13,2000.

Appdlant's Exhibits

A. Transcript of the videotapeinterview of Ms. Cindy Lou Abbott held at the VVermont
Department of Correctionson March 13,2000.

B. 1999-2001 CollectiveBargaining Agreement between State Employees Association of New
HampshireLocal 1984 Service Elnployeesinternational Union AFL-CIO, CLC and State of
New Hampshire, dated July 1, 1999.

C. March 15,2000 letter to CO Stacey Zabrycki from Warden Jane Coplan informing Ms.
Zabrycki of her suspension with pay pending the outcome of an investigation.

Appeal of Stacy Zabrycki
Docket #00-T-13
Page 2 of 16



The Board received sworn testimony from the following persons:

Ms. Stacy Zabrycki, Ms. Wendy Dickey,
Ms. Daurice Ducharme, Ms. Rosemary Monroe,
Lt. ZeldaZiemer, Ms. LucilleA. Mullen,
Ms. Cindy Abbott, Lt. Gerad Haney, and
Mr. StevenJ. McCormack, Cpl. Gasy Smith.
Warden Jane Coplan,

Ms. Abbott, aformer inmate of tlie New Hampshire Women’s Prison, completed her testimony
on direct examination by the State's representativeon August 23, 2000. Ms. Abbott was
expected to be availableon Octaber 4,2000, for cross examination. However, prior to her
second schedul ed appearance before this Board, Ms. Abbott was incarcerated in Vermont and
was not availableto testify. Accordingly, with the agreement of the State, Attorney Reynolds
was allowed to present on October 5,2000, an offer of proof concerning the testimony he would

elicit from Ms. Abbott on cross examination.

Charge#1 - Theft of aBook from Daurice Ducharme

In January, 1999, Cindy Abbott, then an inmatein the Vermont Correctional System, was
transferred into the custody of tlie New Hampshire Department of Corrections apparently
because New Hampshirehad programming availableto assist lier that wasnot availablein the
State of Vermont. During her incarcerationin the State of New Hampshire, Ms. Abbott met
Stacy Zabrycki, a Corrections Officer assigned to the Women's Prison. Ms. Abbott considered
Ms. Zabrycki to be one of tlie Prison staff wlio would listen to lier, counsel her, and offer
encouragement for her successful rehabilitation. She considered Ms. Zabsycki to belier friend.

Daurice Ducharme, apsychiatric social worker assigned to tlie Women’s Prison, frequently
purchased booksto add to a collection of "self-help" materials that she maintained for the
inmates at the prison. Included in tlie collectionwerebooks that Ms. Ducharmehad purchased

for herself which sheidentified aslier personal property by writingJlier name inside the covers.
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Although these bookswere M's. Ducharme's personal property, she regularly loaned them to
inmates. Ms. Ducliarmetestified that she did not loan any of her booksto staff at the prison, and
did not specifically giveMs. Zabryclti permission to take abook from her office. Shetestified
that she did recall discussing boolts with the prison staff and suggestingbook stores where staff
members could purchase the boolts. Accordingto Ms. Ducharme, her office where her books
were kept was locked most of the time, although staff members did havekeys tliat would open

the door.

Ms. Lucille Mullen, an inmate at the WWomen's Prison from June, 1999 until November, 1999,
testified tliat Ms. Ducharme's bookswere available to both inmates and staff. Althougli there
was no "sign out" procedure, Ms. Mullen recalled tliat inmates had to receive permission to
borrow abook. Nevertheless,Ms. Mullen testified that she had observed copies of Ms.
Ducharme's booksin variousparts of the prison and saw both inmates and staff reading the

books.

Ms. Wendy Dickey, aformer Corrections Officer, testified tliat it was her understanding tliat
einployees could borrow some of Ms. Ducharme’s books. Ms. Dickey further testified tliat dlie
had borrowed amwder mystery book from Ms. Duclianne's "library" without asking permission
from Ms. Ducharme. Shesaid that she returned it after reading it. It wasMs. Dickey's
impression that Ms. Ducharme wanted every one at the prison to have the benefit of the self-help
boolts, provided tliat they understood that inmates could not just walk into Ms. Ducharme’s
officewithout permissionand take abook. On cross examination, Ms. Dickey testified that at
least on one occasion, Ms. Ducharme specifically told her she could read one of Ms. Ducharme's

books.

Ms. Zabrycki testified that she had borrowed and read a** Judge Judy” Sheindlin book from Ms.
Ducharme’s office and subsequently asked Ms. Ducharme if she had any other books by Ms.
Sheindlin. She testifiedthat she had borrowed many books from Ms. Ducharme’s “library” and
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that there was never any policy for “checking out” the books, so long as the books were returned.
Ms. Zabrycki testified that she did not understand these booltswere only for inmates.

Ms. Zabryclti testified that she took abook written by Ms. Sheindlin from Ms. Ducharrne's
officeand mailed it to Ms. Abbott in Vermont. Thebook had Ms. Ducharrne's name clearly
writtenontlieinside. Ms. Zabryclti testified she expected to get the book back when she went to
visit Ms. Abbott or that Ms. Abbott would mail it back after she had readit. Ms. Abbott testified
that she had received the book |essthan aweek beforeshe gaveit to the New Hampshire
investigatorswlio interviewed her on March 13,2000.

The Board istroubled by tlie manner in which Department of Coil-ectionsinvestigative staff
became aware of tlie"Judge Judy" book. Mr. Wefersbecame aware of tliefact tliat Ms. Abbott
had thisbook only as aresult of his interview of Ms. Abbott on Marcli 13; 2000. Asthe
videotape and transcript show, Ms. Abbott told Mr. Wefersthat she was expectingMs. Zabrycki
to call Ms. Abbott in thelate afternoon of March 13,2000. Mr. Wefersindicated he wanted to
hear that conversation and, depending on Vermont law, perhapstaperecordit. For this reason,
Ms. Abbott allowed Mr. Wefersto come to her apartment in Barre, Vermont, to wait for tlie
phone call from Ms. Zabrycki. It was apparently during the two or so hoursthat investigators
were a Ms. Abbott's apartment that they were made aware of the book and other items presented

as evidenceby the State.

With respect to whatever "*policy” there wasfor the borrowing of books from Ms. Ducharme's
office, the testimony doesnot establish tlierewas a blanket rule prohibiting staff from borrowing
these books. Instead, tlie testimony revealsthat both inmates and staff believed the books were

availablefor their use.

Proof that 'atheft has occurred requiresevidence of an intent to permanently deprivea person of

property. The State hasalleged, and Ms. Zabiycki admits, tliat Ms. Zabrycki took the book

written by Ms. Sheindlin from Daurice Ducharme's office and that she sent the book to Ms.
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Abbott in Vermont without obtainingMs. Ducharme's permission to do so. There iSho question
that this actionis evidence of extremely poor judgment on Ms. Zabryclti'spart, and that the
imposition of appropriate disciplinewould have been warranted. However, the Board does not
find that Ms. Zabryclti intended to steal this boolt from Ms. Ducharme, but that she sent the book
to Ms. Abbott with the intention of returning the boolt to Ms. Ducharme's office when she got it
back from Ms. Abbott. Accordingly, the Board found that the charge of theft could not be
sustained, nor would the evidence form asufficient basis to support the Department's decision to

terminate Ms. Zabryclti'semployment.

Charge #2 - Interfering with an Investigation

In early March, 2000, Ms. Abbott was notified by the Vermont Department of Correctionsthat
shewasto be interviewed by staff from the New Hampshire Department of Correctionsinternal
AffairsBureau. Some day shortly beforeMarch 13, 2000, Ms. Abbott mailed aletter to an
addressin Salem, New Hampshire, given to her by Ms. Zabrycki as ameans by which Ms.
Abbott could contact her after Ms. Abbott'srelease from the Women's Prison in Goffstown. This
undated, hand-written note identified as State's Exhibit 2 informs Ms. Zabrycki that she, Ms.
Abbott, isbeing required to meet with " Interna Affairs.” In her note, Ms. Abbott is attempting
to discover thereason for the meeting and suggeststhree possiblereasons that Internal Affairs
might want to talk to her. She ends the note with thefollowing: "If you have any information
about this meeting you need to call me immediately."

By letter dated March 10,2000, Ms. Zabryclti had been notified by the Department of
Corrections, pursuant to Section 27.22 of the Collective Bargaining Agreement, that an
Investigation was being opened to determinewhether Ms. Zabryclti had given cigarettesto
inmates in violation of Department Policies prohibiting officers from bringing contraband into
the prison. When Ms. Zabrycki received Ms. Abbott's |etter, she believed the only issue being
investigated dealt with allegations that Ms. Zabrycki had supplied Ms. Abbott with cigarettesin
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N violation of the Department's policy, effective April 1,2000, prohibiting the possession or use of

tobacco productsin the Women’s Prison.

Early in the morning on March 13,2000, Ms. Zabryclti called Ms. Abbott. Accordingto the
testimony of both Ms. Zabryclti and Ms. Abbott, the conversation was very brief and centered
around the need for Ms. Abbott to tell the truth and not to worry about the meeting with the
investigators. Both Ms. Zabryclti and Ms. Abbott testified that Ms. Zabrycki would try to reach
Ms. Abbott later in the day to seehow Ms. Abbott was doing.

It isimportant to note that the issue of smuggling cigarettesinto the Women's Prison had been
the subject of intense questioning in August of 1999. At that time, the new Collective
Bargaining Agreement had only been in place afew weeks and the provisions of new Section
27.22 dealingwith “Investigation of Employees” were being newly implemented. On August
27, 1999, Sergeant Dennis G. Lace-temet with Ms. Zabryclti and SEA Representative Steven
/“) McCormack, “about research [he] was |ooking into about allegationsabout her bringingin
contraband (cigarettes) into the institution and also about involvement with inmate Cindy
Abbott." Sergeant Lacertehad aseries of " questionsto research some rumors and allegations”
that he asked Ms. Zabrycki, which questions areincluded as apart of State's Exhibit 3. Inthese
written questions, there is the following paragraph that appears directed to the questioner:

Remind her sheis obligated to be truthful, non truth can/will make her subject to
terminationif non-truths surface. Y ou have no stake in the research results -just a
messenger. Superintendent Coplan will get results of researchto follow up asshe

feelsis appropriate.

The questionsend with the following: “When | have finished my research and the superintendent

has had the opportunity to examine it, you will be notified if an investigation will follow."
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7N The CollectiveBargaining Agreement does not define “investigation.” Section 27.22 reads, in

pertinent part, asfollows:

Any unit employeeagainst whom acomplaint is made from any source shall be

afforded, as aminimum, the following rights:

b. In every casewhen the Employer determinesthat an
investigation of the factsor circumstances behind the complaintis
to be undertaken, the employeeshall be so notified in writing
within seven (7) work days. Notification shall include the
reason(s) and/or cause(s) for the investigation and the anticipated

date of completion of theinvestigation.

The State has argued thet its questioning of Ms. Zabrycki in August 1999 was not part of an
o investigation but rather was researchto determine whether an investigation should be
— undertaken. The Board doesnot agree. The Board found that the evidence clearly demonstrates
that Ms. Zabrycki was the subject of acomplaint on August 24, 1999, made by Lieutenant Zelda
Ziemer that Ms. Zabrycki was" supplying acouple of inmateswith cigarettes. . .” In adetailed
four pagereport, Lt. Ziemer discussed anumber of allegations concerning Ms. Zabrycki, other
officers, and anumber of inmates. In that report, Lt. Ziemer indicatesthat she had instructed her

sergeantsto conduct further “research.”

TheBoard's conclusionthat Lt. Ziemer’s report was a “complaint” iS supported by the report
made by Mr. Mark L. Wefers, Chief, Internal AffairsBureau, to Warden Jane Coplan dated April
25, 2000, State's Exhibit 3, in which Mr. Wefersrefersto Lt. Ziemer's document as* Complaint
of Lt. ZeldaZiemer, dated August 24, 1999." Particularly in light of Sgt. Lacerte'swarning to
Ms. Zabrycki that "sheis obligated to be truthful, non truth can/will make her subject to
terminationif non-truthssurface,” the Board considersit somewhat disingenuous for the

Department to try drawing adistinction between doing "researcli” and conducting an

TN
~_/

Investigation.
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Ms. Zabrycki was not provided notice of this “research/investigation” into the complaint as
required by the Collective Bargaining Agreement, although the allegationsclearly indicated Ms.
Zabrycki was considered as a potential source of the tobacco found in the Women's Prison. She
was provided, however, with the opportunity to have an SEA representativewith her when she
was interviewed by Sgt. Lacel-te. If the Board acceptsthe date of the interview, August 27, 1999,
as the formal notice of theinvestigation, the Department had until the middle of October to
completeitsinvestigation and prepareafinal report, unless the Commissioner extended this time

frame and notice of the extension was deliveredto the affected employee.

No final report appears to have been prepared nor was there approval by the Commissioner to
extend theinvestigation. It is clear, however, that the Department kept'the matter open, as Lt.
Ziemer prepared a “Supplemental Statement relative to allegations of misconduct by Stacy
Zabrycki" onor about 3 December 1999. The allegations concerning Ms. Zabsycki supplying
cigarettesto Ms. Abbott were again set forth. According to Lt. Ziemer, Ms. Zabrycki "'is out of

control and will continueto display the same behavior until stopped.”

Even though the Department received complaintsthat Ms. Zabrycki was responsible for
supplying contraband to inmates at the Women's Prison, no notice of an “investigation” into
these complaints was given to Ms. Zabsyclti until March 10,2000. Ms. Zabrycki, indeed, was
told by Sgt. Lacertethat she wasnot being investigated in August 1999, although the Department
had previously received a complaint that Ms. Zabrycki was involved in supplying contraband to
inmates. NO “investigation” arose from the ' research’ conducted by the Department in August
1999 until six and one-half months later. During that time, many of the other Correctional
Officershad resigned or left the Women's Prison and many of the inmates purportedly involved
in thereceipt of contraband had been transferred, paroled, or rel eased from the Women's Prison.

According to Section 27.22 of the CollectiveBargaining Agreement, if acomplaint against an
Employeeisfiled “from any source," the employeeis" afforded, as aminimum” certain rights.
Apped of Stacy Zabrycki
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The Department must first notify the Employeeof an investigationinto that complaint. Then the

Department must completeits investigation and prepare afinal report within 45 days of

beginning the investigation. Based upon the results of the investigation, the Department must
either note that the complaintis* unfounded” or the Department may begin disciplinary actions
against the Employee. By providing for noticeto the Employeeand a prompt resolution of the
complaint, the Employeeis assured that the Department will not be ableto take disciplinary
action against the Employee based upon information that is stale or upon statements made by
witnesseswho would not be readily availableto the Employee. The purpose of Section 27.22 of
the Collective Bargaining Agreement appears quite clear to the Board, and by failing to provide
timely or accurate notification of an investigation, the Department deprived Ms. Zabryclti of the
opportunity to respond in atimely or appropriatefashion to the allegations against her.

Asof March 10,2000, Ms. Zabryclti was aware of the Department's investigation into
allegationsthat she had violated the Department’s policy banning the use of tobacco productsin
the Women's Prison and/or delivering those products to inmates at the Prison. When Ms.
Zabrycki received the note from Ms. Abbott, she knew that Ms. Abbott was about to be
interrogated by investigators from the Prison, and reasonably assumed that the issue of

contrabandwas the subject of the Department'sinvestigation.

The Department alleges that the phone call from Ms. Zabrycki to Ms. Abbott in the early
morning hours of March 13,2000, was madefor the purposes of interfering with the
investigation. The Department claimsthat Ms. Zabryclti “attempted to violate RSA 642:1 by
interferingwith Chief Wefers, a public servant in his attempt to investigate the charges against
[Ms. Zabrycki].” The State alleges that when Ms. Zabrycki telephoned Ms. Abbott, she
discussed the investigation and informed Ms. Abbott that Chief Wefers was going to be meeting
with Ms. Abbott. The State goes on to alegethat this phone conversation violated RSA 642:3
"'by warning fonner inmate Abbott of the pendinginterview about smuggling contraband into the

Prison."
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A plainreading of the note from Ms. Abbott to Ms. Zabryclti, State's Exhibit 2, makesit very
clear that Ms. Abbott knew about the *'visit from' the investigators before M s. Zabrycki spoke to
her. Inan often grueling interrogationof Ms. Abbott in Vermont, and after advising Ms. Abbott
that “[t]The only (S¢) that has a chance of going to jail in these mattersisthe person that's under
suspended sentence from the court,” Chief Weferswas ableto elicit from Ms. Abbott that Ms.
Zabrycki had indeed called her on the morning of hisinterview with Ms. Abbott. (Appellant's
Exhibit A, page 51, lines 20 - 23.) Mr. Weferswent on to tell Ms. Abbott that M s. Zabrycki
"'committed a crime when she called you thismorning.” (Appellant's Exhibit A, page 57, lines9
and 10.) Ms. Abbott and Ms. Zabrycki both testified that Ms. Abbott asked Ms. Zabrycki why
theinvestigatorswere cbming to Vermont to interview Ms. Abbott and that Ms. Zabrycki
explainedthat it was about cigarettesin the Women's Prison. When pressed about the
conversation, Ms. Abbott repeatedly stated to Mr. Wefersthat Ms. Zabrycki told her that Ms.
Zabrycki had “no doubt [Ms. Abbott will] do awonderful job™ during theinterview.

(Appellant’s Exhibit A, page 64, lines 15 and 16; page 67, lines 2 and 3 ; page 70, lines 9 and 10.
See also, State's Exhibit 3, page 2 of hand-written statement of Ms. Abbott given on March 13,
2000, at 12:20 p.m.)

Itisclear from the testimony and the documents admitted into evidencethat Ms. Zabrycki did
not call Ms. Abbott to “warn” Ms. Abbott about the interview by investigators from the
Department, sinceMs. Abbott already knew shewas going to beinterviewed. Indeed the
evidence shows that it was Ms. Abbott who contacted Ms. Zabrycki to find out what the
investigationwas about. It isaso clear from the testimony and the documents submitted that
Ms. Zabrycki and Ms. Abbott did discuss the purpose of the investigation being the smuggling of
cigarettesinto the Women's Prison. However, the evidencedoes not support the State's
alegationthat Ms. Zabrycki called to warn Ms. Abbott, or that Ms. Zabrycki attempted to

interfere with the investigation.

Nowherein thetestimony or evidenceis thereany indicationthat Ms. Zabrycki used any "force,
violence, [or] intimidation” to interferewith Mr. Wefers. The testimony of Ms. Abbott and Ms.
Appeal of Stacy Zabrycki
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Zabrycki is consistent in their recollection that Ms. Zabryclti gave encouragement to Ms. Abbott
to do a"'wonderful job" in the investigation interview. The Boardis not persuadedthat Ms.
Zabrycki'sphonecall to Ms. Abbott or the encouragement that she offered during that
conversation constitutesan “unlawful act with a purposeto interfere with” the investigation.
Accordingly, the Board found that the charge of interferingwith an investigation could not be
sustained, and would not support the Department'sdecision to terminate Ms. Zabrycki's

employment.

The Department and the witnessesindicated that Correctional Officers should not be providing
inmateswith personal addresses. The reasons for this " policy” were explained by both the State
and Ms. Zabrycki. However, the testimony revealed that inmates regularly had access to
telephone books and other similar material from which they could obtain personal addresses and
telephone numbers of Correctional Officers. Accordingto Ms. Abbott, thisis how she obtained
Ms. Zabrycki's home address. It was after Ms. Abbott presented that information to Ms.
Zabrycki that Ms. Zabryclti, in order to protect her persona information, provided Ms. Abbott
with an aternative address should Ms. Abbott desire to contact Ms. Zabrycki after Ms. Abbott

wasno longer an inmate.

During the hearings, the Department expressed considerable concern over the fact that Ms.
Zabrycki had provided this alternative addressto Ms. Abbott. While the Board also is concerned
about this action by Ms. Zabryclti, the Board is more concerned about the situation that
apparently allowed inmates to have access to that personal information without any safeguards.
The Board believesthe safety and well-being of Correctional Officers deserve substantially

better treatment and protection from the Department.

Charge #3 - Failing to Pay Full Attention to Her Post

Lastly, the State aleges that Ms. Zabryclti failed “to pay full attention to [her] post, which was
guarding an inmate who was hospitalized." Thefacts behind this allegation are that Ms.
Appeal of Stacy Zabrycki
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Zabrycki was assigned on March 14,2000, to attend to an inmate, Ms. Rosemary Monroe, who
wasin Catholic Medical Center having just had heart surgery. According to the testimony, Ms.
Monroe had just been brought to the room after the surgery, was still under the influence of the
anesthesia, and was shackled to her bed. While at this post, Ms. Zabrycki made a number of
phone calls to Ms. Abbott's residence, none of which resulted in acompleted call being made to
Ms. Abbott. The State allegesthis action on the part of Ms. Zabrycki constitutes a violation of
NH Department of Corrections Policy and Procedures Directive ("PPD™) V. A. 30., which reads

asfollows:

Attention to Duty: Employeesarerequired to givetheir entire time and attention

to their duties during their hours of employment. No distracting amusement or

occupation shall be engaged in by employees while on duty.

Although the Board finds that the phonecallsmade by Ms. Zabrycki werea™ distracting. . .
occupation' while she was on duty, under the facts presented, the Board does not find that such
distraction interfered in any inaterial way with the performance of Ms. Zabrycki’s duties or
jeopardized the inmate she was assigned to watch. The Board recognizesthat the Policy and
Procedures Directive clearly warn an employeethat aviolation of this policy may resultin
disciplinary action “UP TO AND INCLUDING IMMEDIATE DISMISSAL." However, the
Board does not believe that dismissal is the appropriate sanction for thisinfraction under the

factsin evidencein this case.

Findings and Rulings

The Board believesthat if an Employeeisthe subject of acomplaint, questioning that Employee
about the complaint constitutes an investigation. Assuch, the provisionsof Section 27.22 of the

Collective Bargaining Agreement apply and should be followed.
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The Board also believesthat the Department has been somewhat duplicitous inits dealings with
Ms. Zabrycki asit relatesto her suspension on March 15, 2000. On March 10,2000, the
Department advised Ms. Zabrycki that the Department was beginning an investigation into
whether she had supplied contraband to inmates at the Women's Prison. The record, however,
clearly indicates that this investigation began in August 1999, was continued in December 1999,
and was finally brought to a conclusion in March 2000. Back in August 1999, the
Department's ""researdlz” did not find any credible evidence supporting the complaint that Ms.
Zabrycki had provided contraband to inmates. Y et in December, Lt. Ziemer drafted a scathing
complaint about Ms. Zabrycki, a complaint which apparently was never acted upon but was

submitted into evidence as part of thishearing.

When Mr. Wefersinterrogated Ms. Abbott in detail, there was again no evidence that Ms.
Zabrycki had provided any contraband to aninmate. Nevertheless, the Department suspended
Ms. Zabrycki on March 15,2000, based on " Allegations made regarding your giving cigarettes
to inmatesin violation of the policies of tize Department . . .” While Per 1001.06 (a) (1) permits
the suspension with pay of an employee on the basis of allegations made tlzat relate to the
employee's duties and that require an internal investigation, at thetime of this letter of

suspension, the Department knew the allegationshad no credible evidence to support them.

Accordingly, the Board orders that the letter of suspension dated March 15,2000, be removed
from Ms. Zabrycki's personnel file a the Department of Corrections and the New Hampshire

Division of Personnedl.

Per 1001.08 (@) providesthat:

"Dismissal shall be considered the most severe form of discipline. An appointing
authority shall be authorized to take the most severe form of discipline by immediately
dismissing an employee without warning for offenses such as, but not necessarily limited

to, the following:
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(1)  Theft of valuable goods or services from the state or from any other employee of
the agency; ...
(3)  Violation of aposted or published agency policy, thetext of which clearly states

that violation of samewill result in immediate dismissal."

The Board findsthat the State did not show that Ms. Zabryclti stole the book written by Ms.
Scheindlin from Ms. Ducharme or that Ms. Zabrycki violated PPD V. A. 9. The Board believes
that Ms. Zabrycki did not show good judgment in sending the book to Ms. Abbott, but does not
find that she"" willfully or through negligencecause[d] or permit[ted] the |oss, damage,
destruction, theft or wrongful dispositionof property belonging to” Ms. Ducharme. (PPD V. A.
9.) Infact, it isthe understanding of the Board that the book in question has been returned to Ms.
Ducharme. Such bad judgment certainly warrantsaletter of counseling, or even perhapsaletter

of warning, but it does not warrant immediate dismissal.

The Board findsthat the State did not show that Ms. Zabryclti interfered with the investigation
being conducted by Mr. Wefers. It is clear from the evidence and the testimony that Ms. Abbott
knew shewas going to beinterviewed by the investigatorsbefore Ms. Zabrycki talked to her.
The State's assertion that Ms. Zabryclti committed acrime by caling Ms. Abbott isnot
supported by the evidence. Moreover, the manner in which the State conducted its investigation
appearscontrary to both the intent and the specific provisions of section 22.27 of the Collective

Bargaining Agreement.

TheBoard finds that Ms. Zabryclti violated PPD V. A. 30. By failing to pay full attention to her
post while shewas assigned to guard an inmate who was hospitalized. Such violation, however,

does not warrant immediate dismissal. At most, it may warrant aletter of counseling.
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Based on these findings, the Board GRANTS THE APPEAL of Ms. Zabrycki and orders the
State to reinstate Ms. Zabrycki to her former position as a Corrections Officer with back pay for
the period from her dismissal until her reinstatement, and the Board further ordersthat the letter
of suspension dated March 15, 2000, be removed from Ms. Zabrycki's personnel file at the

Department of Corrections and at the New Hampshire Division of Personnel.
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