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RSA 21-I:46 VI

The board shall by September 1 of each year submit an annual report to the governor, commissioner of administrative services, and director of personnel.  This report shall include a narrative summary of the work of the board during the previous fiscal year.  The report shall also include a description of problems related to the personnel system and the board's recommendations for dealing with those problems.

RSA 21-I:45  Composition of Board; Compensation; Removal. – 

“There is hereby established a personnel appeals board as follows: 
I. The board shall consist of 3 members, not more than 2 of whom shall be from the same political party. There shall also be 2 alternate members of the board, not more than one of whom shall be a member of the same political party. At least 2 members of the board shall have been gainfully employed as a labor relations or personnel professional for a minimum of 5 years. One member shall have been employed within the public personnel field of employment for a minimum of 3 years. Each member and alternate shall be appointed by the governor with the consent of the council for a term of 3 years, and a person appointed to fill a vacancy shall be appointed for the unexpired term. Each member of the board and alternate shall hold office until his successor is appointed and qualified. The governor shall designate one member as chairman of the board. The board shall elect one member to serve as vice chairman. Either the chairman or vice chairman shall be a member of the New Hampshire bar. No member of the board shall be a member of any state or national committee of a political party, nor an officer or member of a committee in any partisan political club or organization, nor shall hold, or be a candidate for, any remunerative elective public office during his term of office and shall not be otherwise employed in any of the agencies of the state government. “

NEW HAMPSHIRE PERSONNEL APPEALS BOARD

Members/Alternates

Terms of Appointment – Listed by Date of Appointment

	
PHILIP P. BONAFIDE (d)

Sanbornton
March 8, 2000 to September 24, 2007
(Alternate)



	ROBERT J. JOHNSON (r)

Hillsborough
April 5, 1989 to June 2, 2006



	PATRICK H. WOOD (d)

Laconia
June 25, 1997 to June 2, 2005



	LISA A. RULE (d)

Concord
June 9, 1999 to June 23, 2004



	
ANTHONY B. URBAN (r)

Berlin
June 20, 2001 to September 24, 2004
(Alternate)



	


Narrative Summary

Caseload and Docketing

Upon receipt, appeals are logged into a database and assigned a docket number.  That number identifies the fiscal year in which the appeal was received and the nature of the action in dispute.  Cases also are assigned an ordinal number, identifying the order of receipt within each category of appeals for that fiscal year.  For instance, Docket #2004-T-16 would indicate that the appeal was the sixteenth termination appeal received during fiscal year 2004.  Docket #2001-C-5 would indicate that the appeal was the fifth classification appeal received during fiscal year 2001.  

The general categories of dispute and the alpha-identifier assigned to each type of appeal are listed below:

C = Classification and reallocation of a position

D = Discipline including letters of warning, withholding of an annual increment, disciplinary suspension, and disciplinary demotion

O = Other applications of the rules (including alleged conflicts of interest with state employment appealable under RSA 21-I:52)

P = Promotion and non-selection to a vacant position

T = Termination from employment (including termination during the initial probationary period and resignation allegedly given under duress)

Five Year History of Appeals Filed
	
	FY '00
	FY '01
	FY ‘02
	FY ‘03
	FY ‘04

	Classification
	2
	7
	8
	2
	0

	Promotion/Non-Selection
	10
	1
	0
	5
	3

	Application of the Rules
	4
	1
	3
	0
	2

	Discipline
	8
	10
	16
	8
	20

	Termination
	17
	16
	19
	16
	18

	Total
	41
	35
	46
	31
	43
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Between July 1, 2003 and June 30, 2004, the Board received forty-three new appeals.  Thirty-eight of those cases, nearly 90% of the total number of appeals filed during FY 2004, involved some form of discipline.  The remaining five appeals involve either non-selection to a vacancy or the correct interpretation/application of a personnel rule.

Termination Appeals Received During FY 2004

	Termination for Cause
	Reason for Termination
	New Appeals 

FY 2004

	Probationary Termination
	Failure to meet work standards
	4

	
	Willful falsification of application for employment
	1

	Termination from Full-Time Employment
	3rd written warning for the same offense in a period of 5 years
	4

	
	4th written warning for the same offense in a period of 5 years
	1

	
	6th written warning for the same offense in a period of 5 years
	1

	
	Exhibiting physically and verbally abusive behavior in the work place
	1

	
	Theft of valuable goods or services
	1

	
	Violation of a direct order
	1

	
	Willful falsification of agency records
	1

	
	Willful insubordination
	2


Disciplinary Appeals Received During FY 2004

	Disciplinary Action Under Appeal
	Reason for Discipline
	New Appeals

FY 2004

	Written Warning
	Failure to meet work standards
	7

	
	Dereliction of duty
	1

	
	Violation of a posted agency policy
	2

	Suspension Without Pay
	Failure to meet work standards
	3

	
	Pending the outcome of a criminal investigation
	1

	
	Sexual harassment
	1

	
	Willful insubordination
	1

	Disciplinary Demotion
	Failure to exercise appropriate supervisory control
	4


All Appeals Received During FY 2004 (Arranged Alphabetically)
	Docket Number
	Appellant First Name
	Appellant Last Name

	2004-T-015
	DIANE
	ADAMS

	2004-D-008
	SHERRY
	ARINI

	2004-D-015
	LISA
	BLODGETT

	2004-T-014
	LISA
	BLODGETT

	2004-D-020
	TAMMY
	CLARK

	2004-T-011
	DANIEL
	CLOUTIER

	2004-P-003
	JOHN
	CODY

	2004-T-008
	ALVIN
	COLES

	2004-D-001
	MATTHEW
	COOLEY

	2004-T-012
	SUSAN
	CURTIS

	2004-D-005
	SUSAN
	DUVAL

	2004-O-001
	LILLIAN
	EMERSON

	2004-P-001
	LILLIAN
	EMERSON

	2004-D-009
	DAVID
	FAIRFIELD

	2004-D-012
	RICHARD
	GRACE

	2004-D-013
	RITA
	GRAHAM

	2004-T-002
	PATRICIA
	HALL

	2004-D-014
	TIMOTHY
	HALLAM

	2004-T-001
	HEIDI
	HOLT

	2004-D-003
	KATHERINE
	HUGHAN

	2004-T-013
	KIMBERLY
	JEPSON

	2004-T-009
	LENORE
	LEAVITT

	2004-D-004
	LENORE
	LEAVITT

	2004-D-002
	MICHAEL
	LEBLANC

	2004-T-017
	HAROLD
	LEHTINEN

	2004-T-006
	SUSAN 
	LOVEGREEN

	2004-P-002
	TRUDY
	MARSHALL

	2004-D-007
	RODNEY
	MARTINEZ

	2004-T-018
	FRANCES
	McLEAN

	2004-D-017
	ROBERT
	MEEGAN

	2004-D-016
	DANIEL
	MERCIER

	2004-T-005
	KARRIE
	ORLOSKI

	2004-T-007
	ROBERT
	PELLETIER

	2004-T-004
	NANCY
	RAMSDELL

	2004-D-019
	THOMAS
	ROBERTS

	2004-D-018
	GERMAN
	SANCHEZ

	2004-T-010
	JACQUELINE
	SPENCER

	2004-T-016
	BRYANT
	STEELE

	2004-D-006
	DONALD
	VALENTE, JR.

	2004-T-003
	TRACY
	WATERMAN

	2004-D-010
	CHARLES
	WELCH

	2004-D-011
	AMORET
	WHALEN

	2004-O-002
	DORI
	WIGGIN


Decisions Issued

July 1, 2003 through June 30, 2004

	Docket Number
	Appellant First Name
	Appellant Name
	Action Under Appeal
	Decisions

	2004-T-011
	DANIEL
	CLOUTIER
	TERMINATION – LAY-OFF
	Granted in part

	2004-T-012
	SUSAN
	CURTIS
	TERMINATION
	WITHDRAWN WITH PREJUDICE

	2004-T-013
	KIMBERLY
	JEPSON
	PROBATIONARY TERMINATION
	WITHDRAWN WITH PREJUDICE

	2003-P-001
	STEVEN
	DUBOIS
	NON-SELECTION FOR PROMOTION
	Denied

	2003-D-004
	SANDY
	LAPIERRE
	LETTER OF WARNING
	WITHDRAWN

	2003-P-004
	STEPHEN
	FOSTER
	non-selection for promotion
	Denied

	2003-P-005
	SUSAN
	LOVEGREEN
	NON-SELECTION FOR PROMOTION
	Denied

	2003-T-016
	KENNETH
	KNOWLTON
	TERMINATION
	withdrawn

	2004-T-004
	Nancy
	RAMSDELL
	Termination for violation of policy
	Dismissed - no show at hearing

	2004-T-005
	Karrie
	Orloski
	termination
	WITHDRAWN WITH PREJUDICE

	2004-P-002
	TRUDY
	MARSHALL
	NON-SELECTION FOR PROMOTION
	Dismissed - untimely

	2004-T-006
	Susan
	Lovegreen
	TERMINATION
	Withdrawn

	2004-T-008
	Alvin
	Coles
	termination
	WITHDRAWN

	2004-T-009
	LENORE
	LEAVITT
	termination
	Withdrawn with prejudice

	2004-D-004
	LENORE
	LEAVITT
	LETTERS OF WARNING (2)
	WITHDRAWN


Observations and Recommendations 

For Improvement of the Personnel System

Performance Evaluations

RSA 21-I:42 requires agencies to evaluate their employees' performance and to provide, at least once each year, a formal appraisal that measures the employee's performance against a set of written job expectations.  The process of performance evaluation described in the law and supporting administrative rules entails an in-depth review of an employee’s responsibilities and performance expectations as well as an objective assessment of how well the employee is meeting those expectations.  Above all, the process is intended to encourage open communication and continuing dialogue between employees and their supervisors.  

Despite significant improvements in the performance management process over the years, and approval by the Division of Personnel of an alternative evaluation format, the Board continues to find that some agencies do not fulfill their obligations to provide accurate and timely feedback and conduct regular performance evaluations.   Of particular concern to the Board is the tendency of some managers to utilize performance evaluations only when they anticipate taking disciplinary action.  When managers reserve performance evaluations as a means of documenting sub-standard performance to support disciplinary action or justify a denial of promotion, their employees quickly recognize it as such.  The end result, too often, is that employees view the entire performance management process as a precursor to adverse action rather than an opportunity for improved communication and increased work quality.  Misuse of the process only serves to reinforce the negative connotations so often associated with performance evaluations in general.   

Management’s obligation to provide timely performance evaluations took on additional significance with adoption of the 2001-2003 Collective Bargaining Agreement.  Under the terms of Article XIX, Section 19.2.2, the State and the State Employees Association agreed to the following:

“The Parties agree that there shall be three additional steps added to the salary matrices effective December 28, 2001. Full-time and part-time employees shall be eligible to move to the sixth step after successful completion of two years at the fifth step. An employee shall be eligible to move to the seventh step after successful completion of two years at the new sixth step. An employee shall be eligible to move to the eighth step after successful completion of three years at the seventh step. For the purposes of this section, successful completion means that an employee shall have received satisfactory annual performance evaluations for the period.”

Although the provisions of Article XIX, Section 19.2.2. took effect on July 2001, and managers had more than two years in which to complete the requisite evaluations, the Board has learned of several instances in which supervisors still neglected to conduct regular or timely evaluations.  If the employer didn’t comply with the statutory and administrative requirements for annual performance evaluations, there would be no authority to process salary increments on the agreed-upon effective date, even if employees’ performance at Step five had been exemplary for the previous two years.   

As an employer, the State has a responsibility to monitor its employees’ performance, reward excellence and correct deficiencies, ensuring that New Hampshire’s citizens can expect the best from every agency.  To that end, the Board recommends that the Director of Personnel establish a mechanism for identifying those employees who are not receiving regular evaluations.  Once identified, the Division could determine which supervisors, managers or directors are responsible for conducting evaluations and contact them directly, and the Division of Personnel refuse to authorize their own salary increments until the evaluations are properly completed.

Discipline and Due Process

Since March, 1998, when the Supreme Court issued its decision in the Appeal of Edward A. Boulay (96-085), parties who regularly appear before the Board have continued to debate the meaning of Per 1001.08 (c) – sometimes referred to as the “whatever evidence rule” and the due process rights to which employees are entitled when they are the subject of disciplinary action.   

The Court clarified its interpretation of Per 1001.08 in the Appeal of Darren Johnson (October 31, 2000), reaching essentially the same conclusion it had articulated in 1998 in Boulay (96-085); if an agency relies on evidence in support of a decision to dismiss an employee, that evidence must be disclosed to the employee and the employee must be offered a realistic opportunity to refute that evidence before the employee may be dismissed.  

On June 8, 2004, the Court issued its order in the Appeal of John Thyng (Supreme Court Case No. 2003-0255) further defining its interpretation of Per 1001.08 and employees’ rights to due process.  Although issued as an order by a unanimous three-member panel and not a decision with precedential value
, that order is highly instructive and worth reviewing.  That order, as well as the decisions in Boulay and Johnson are attached as Appendix A.

In each of these cases, the message is clear; employees who are dismissed have a right to know what evidence the agency relied on in deciding to terminate.  Beyond the employer’s obligation to provide due process, a fair and honest exchange of information between the parties is usually the most effective way of avoiding errors before discipline is imposed.  

In terms of good management practice, the same principles should apply to lesser forms of discipline as well.  Although the Personnel Rules do not specifically require disclosure of all the evidence supporting a written warning, employees have the right to know what the agency relied on in reaching its decision to initiate a disciplinary action.  Appropriate pre-disciplinary disclosure by both parties might suggest a different course of action in some cases and a better resolution for both parties.  If an agency has misinterpreted the evidence or is unaware of additional evidence, an open discussion approached in good faith by both parties can provide the most effective mechanism for correcting the record before an adverse or improper decision is made.

The Board continues to believe that greater cooperation between employees, employee representatives, union stewards, employee advocates, supervisors, and agency representatives, as well as additional training and technical assistance at all levels within State agencies, could be helpful in addressing many of these issues.

Alternative Dispute Resolution

When the Division of Personnel first introduced its pilot Mediation Program for State Employees, the Board gave it an enthusiastic endorsement.  Almost any process that improves communications between employees and their employers reduces the potential for the development of adversarial or unproductive relationships.  Although mediation has long been recognized as a viable method of improving communications and as an important first step toward resolving conflicts between parties, it appears that neither the pilot agencies nor their employees made use of the program.  The Board would encourage the Division of Personnel to revisit the program as time and resources allow. 

Revisions to the Rules of the Division of Personnel
With rulemaking deadlines fast approaching for readoption or revision of the current Rules of the Division of Personnel, the Board continues to believe that the State and its employees would be well served by a rule clarifying the difference in scope, jurisdiction and authority between the Rules and the Collective Bargaining Agreements negotiated by the State.  According to Per 101.02:

“(a) These rules [Rules of the Division of Personnel] shall apply to classified state employees, except those employees who are covered by collective bargaining agreements established under RSA 273-A, to the extent that the rules do not address terms and conditions of employment which are agreed upon in an effective collective bargaining agreement. 

(b) In the case of terms and conditions of employment which are negotiated, the provisions of the collective bargaining agreements shall control.” 


That language is sometimes invoked as authority for the Board to decide issues falling solely within the scope of the collective bargaining process.  Similarly, the preamble to the bargaining agreement says the parties agree the purpose of bargaining includes:

“…establish[ing] a basic understanding relative to personnel policy, practices, and procedures and matters affecting conditions of employment with respect to which the Employer is empowered to negotiate, and to provide a means of amicable discussions and adjustment of matters of mutual interest…”  

Although the language of the current Bargaining Agreement differs somewhat from predecessor agreements with respect to scope and jurisdiction, it continues to be offered as authority for arbitrators to address issues arising solely out of the application of a rule.  The Board believes that the State and its employees would be better served by language in both the Rules and the Collective Bargaining Agreement that clearly delineates the lines of authority and the means for resolving disputes.  When a single issue is subject to review by two separate bodies with two distinctly different jurisdictions, it complicates and potentially delays resolution by either body.  

In defining the appropriate subjects of bargaining by State employees, RSA 271-A:1, XI. states:

"Terms and conditions of employment' means wages, hours and other conditions of employment other than managerial policy within the exclusive prerogative of the public employer, or confided exclusively to the public employer by statute or regulations adopted pursuant to statute. The phrase ‘managerial policy within the exclusive prerogative of the public employer' shall be construed to include but shall not be limited to the functions, programs and methods of the public employer, including the use of technology, the public employer's organizational structure, and the selection, direction and number of its personnel, so as to continue public control of governmental functions.”

The “functions, programs and methods” are best described by RSA 21-I:43, II, which requires the Director of Personnel to adopt rules relative to:

· Classification, except for the classification plan

· Compensation and rates for employee maintenance reimbursement

· Recruitment

· Examination

· Selection

· Appointment

· Promotion

· Demotion

· Transfer

· Discipline

· Removal

· Layoff

· Attendance and leave

· Holidays

· Training

· Merit rating

· The information which shall be required to be listed on the employee roster

· Availability of division records for public inspection, including identification of those records or portions of records for which exemption under RSA 91-A:5 is claimed

· Evaluation

· Designation of the employee's work place

· What constitutes a completed request for reclassification

Despite the director’s rulemaking authority in each of the above-listed areas, the parties have, from time to time, negotiated agreements that address some of those same subjects.  For instance, the director’s rules describe the permanent transfer of an employee within an agency.  At the same time, Articles 27.16 and 27.17 of Department of Corrections Sub-Unit Agreement outline additional requirements involving the transfer of employees at the State Prisons and the Secure Psychiatric Unit.  An employee of the Department of Corrections affected by a transfer could file both an appeal and a grievance.  Without a clear delineation of jurisdiction, an arbitrator and the Board could be reviewing the same question at the same time and could easily reach different conclusions.  Unless and until the Rules and the Bargaining Agreement more clearly define jurisdiction for resolution of disputes, the system may confound efforts to provide swift resolution of disputes and achieve administrative economies.

Classification

No new classification appeals were filed during FY 2004.  Without current information to evaluate regarding the number of positions reviewed and reallocated during that period, the Board can only speculate why no such appeals were filed.   In a general sense, however, the Board’s concerns with the classification system and the process for appealing classification decisions remain the same.  Without a meaningful process to recognize excellence and compensate employees based on their true level of performance, position upgrading remains the only tool available to employers to reward employees whose job performance consistently exceeds expectations. 

The Board’s further concern involves its role in reviewing classification decisions.  According to RSA 21-I:42, II, the Director of Personnel is responsible for:

“Preparing, maintaining and periodically revising a position classification plan for all positions in the classified service, based upon similarity of duties performed and responsibilities assumed so that the same qualifications may reasonably be required for, and the same schedule of pay may be equitably applied to, all positions in the same classification…”

Employees and department heads who disagree with the allocation or classification of a position have a right to appeal that decision to the Board under the provisions of RSA 21-I:57.  It states, in part, “If the board determines that an individual is not properly classified in accordance with the classification plan or the director's rules, it shall issue an order requiring the director to make a correction.”
Although the Board’s responsibility to hear and decide such appeals is clear, its ability to make an accurate determination of the appropriate classification of a single position within a system involving hundreds of position classifications and thousands of employees is far less certain.   As a process, position classification requires a systematic review and assessment of the duties and responsibilities of a position in relationship to all other positions in the classified system.  Of necessity, the Board’s review of a classification decision tends to have a much narrower focus, with its review limited to that evidence provided by, or requested from, the parties.  When a review is based on such limited information, the likelihood for error in relationship to the system as a whole increases dramatically.

The Board believes that the legislature was correct in granting the Director of Personnel sole authority for classifying and allocating positions in the classified system.  The Board also believes that agencies and employees need a means of challenging those decisions when it appears that the director may not have classified a position correctly within the existing classification plan.  Maintaining equity within the classification system, however, would be better left to the experts in that field.  The Division of Personnel might consider appointment of an expert panel, drawn possibly from the State’s human resources administrators, who could review and comment on classification disputes when requests for reconsideration are received.  If those decisions were later appealed, the panel’s assessment and recommendations could prove invaluable in helping the Board determine what corrections might be appropriate to ensure the positions would be classified correctly within the system statewide.
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Appendix A

Selected New Hampshire Supreme Court Decisions and Orders

In Re:  Disciplinary Appeals and Due Process
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� Supreme Court Rule 12-D.  SUMMARY PROCEDURES ON APPEAL “(3)   Nonprecedential Status of Orders.  An order issued by a 3JX panel shall have no precedential value and shall not be cited in any pleadings or rulings in any court in this state; provided, however, that such order may be cited and shall be controlling with respect to issues of claim preclusion, law of the case and similar issues involving the parties or facts of the case in which the order was issued.”
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