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RSA 21-I:46 VI

The board shall by September 1 of each year submit an annual report to the governor, commissioner of administrative services, and director of personnel.  This report shall include a narrative summary of the work of the board during the previous fiscal year.  The report shall also include a description of problems related to the personnel system and the board's recommendations for dealing with those problems.

RSA 21-I:45  Composition of Board; Compensation; Removal. – 

“There is hereby established a personnel appeals board as follows: 

I. The board shall consist of 3 members, not more than 2 of whom shall be from the same political party. There shall also be 2 alternate members of the board, not more than one of whom shall be a member of the same political party. At least 2 members of the board shall have been gainfully employed as a labor relations or personnel professional for a minimum of 5 years. One member shall have been employed within the public personnel field of employment for a minimum of 3 years. Each member and alternate shall be appointed by the governor with the consent of the council for a term of 3 years, and a person appointed to fill a vacancy shall be appointed for the unexpired term. Each member of the board and alternate shall hold office until his successor is appointed and qualified. The governor shall designate one member as chairman of the board. The board shall elect one member to serve as vice chairman. Either the chairman or vice chairman shall be a member of the New Hampshire bar. No member of the board shall be a member of any state or national committee of a political party, nor an officer or member of a committee in any partisan political club or organization, nor shall hold, or be a candidate for, any remunerative elective public office during his term of office and shall not be otherwise employed in any of the agencies of the state government. “

NEW HAMPSHIRE PERSONNEL APPEALS BOARD

Members/Alternates

Terms of Appointment – Listed by Date of Appointment

Patrick Wood, Laconia

June 25, 1997 to June 2, 2008

Philip Bonafide (Alternate), Sanbornton 

March 8, 2000 to September 24, 2007

John Reagan (Alternate), Deerfield

October 20, 2004 to September 24, 2007 

Robert Johnson, Hillsborough

April 5, 1989 to June 2, 2006

Narrative Summary

Caseload and Docketing

For reporting purposes, requests for hearing are docketed by type of appeal and date of receipt.  The general categories of dispute and the alpha-identifier assigned to each type of appeal are listed below:
C = Classification and reallocation of a position

D = Discipline including letters of warning, withholding of an annual increment, disciplinary suspension, and disciplinary demotion

O = Other applications of the rules (including alleged conflicts of interest with state employment appealable under RSA 21-I:52)

P = Promotion and non-selection to a vacant position

T = Termination from employment (including termination during the initial probationary period and resignation allegedly given under duress)

Upon receipt, appeals are logged into a database and assigned a docket number.  That number identifies the fiscal year in which the appeal was received, the nature of the action in dispute, and the order of receipt within that category of appeal.  As an example, Docket #2005-T-15 would indicate that the appeal was the fifteenth termination appeal received during fiscal year 2005 (July 1, 2004 through June 30, 2005).

Five-Year History of Appeals Filed

	
	FY '01
	FY ‘02
	FY ‘03
	FY ‘04
	FY ‘05

	Classification
	7
	8
	2
	0
	0

	Promotion/Non-Selection
	1
	0
	5
	3
	1

	Application of the Rules
	1
	3
	0
	2
	0

	Discipline
	10
	16
	8
	20
	6

	Termination
	16
	19
	16
	18
	15

	Total
	35
	46
	31
	43
	22


Between July 1, 2004 and June 30, 2005, the Board received twenty-two new appeals.  All but one of the appeals received involved some form of disciplinary action.  Nearly 70% of those involved the dismissal of full-time employees from their positions within State agencies.
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All Appeals Received During FY 2005 (Arranged Alphabetically)
	Docket Number
	Appellant Last Name
	Appellant First Name

	2005-T-005
	BAGUIDY
	ROBENSEN

	2005-D-001
	CHAPMAN LOZIER
	SUSAN

	2005-T-004
	COUTU, JR
	PAUL

	2005-T-007
	FRYE
	SCOTT

	2005-T-009
	GAGNE
	PAUL

	2005-T-013
	HOCHSCHWENDER
	DAVID

	2005-D-006
	HOUGHTON
	KATHY

	2005-T-011
	HUBBARD
	EDWARD

	2005-T-002
	INGLE
	HARRY

	2005-T-014
	MACKENZIE
	JAMES

	2005-D-004
	MITCHELL
	COLIN

	2005-P-001
	O'BRIEN
	ROBERT

	2005-T-003
	O'CONNOR
	MATTHEW

	2005-D-005
	PAQUETTE
	MARY

	2005-D-003
	PAULDING
	ROBYN

	2005-T-012
	PINNEO
	CHARLES

	2005-T-010
	ROY
	RODNEY

	2005-T-006
	SAXON
	KATRINA

	2005-D-002
	SHAW
	DANIEL

	2005-T-001
	SNOW
	MATTHEW

	2005-T-015
	TURGEON
	DANIEL

	2005-T-008
	WALSH
	MICHELLE


DECISIONS ISSUED -- JULY 1, 2004 THROUGH JUNE 30, 2005

 (Arranged Alphabetically)

· “Denied” means that the Board upholds the decision of the appointing authority and will not grant the remedy or relief requested by the appellant.
· “Dismissed” means that the Board, with or without a hearing, will not entertain the appellant’s request for relief.
· “Granted” means that the appellant’s request for relief has been approved by the Board and the appointing authority’s decision has been reversed.
· “Granted in part” means that only a portion of the appellant’s request for relief has been approved by the Board, and the appointing authority is ordered to modify its decision or order.
· “Settled” means that the appellant and the agency have reached an agreement so that no further review by the Board is required.
· “Withdrawn” means that the appellant has chosen to withdraw the request for relief before a decision by the Board has been issued.
	Docket Number
	Appellant 

last Name
	Appellant 

First Name
	Action Under Appeal
	Decisions
	Case Decision Date

	2004-T-015
	ADAMS
	DIANE
	TERMINATION
	Withdrawn
	7/13/2004

	2004-D-008
	ARINI
	SHERRY
	LETTER OF WARNING
	Settled
	12/7/2004

	2004-T-014
	BLODGETT
	LISA
	TERMINATION
	WITHDRAWN
	9/28/2004

	2004-D-020
	CLARK
	TAMMY
	SUSPENSION WITHOUT PAY 10 WORK DAYS
	Withdrawn
	3/14/2005

	2004-D-001
	COOLEY
	MATTHEW
	letter of warning
	Dismissed as moot
	10/13/2004

	2004-D-005
	DUVAL
	SUSAN
	suspension without pay
	Withdrawn
	10/20/2004

	2004-O-001
	EMERSON
	LILLIAN
	disqualification as applicant for promotion
	Withdrawn
	4/7/2005

	2004-P-001
	EMERSON
	LILLIAN
	Disqualification as applicant.
	Withdrawn
	4/7/2005

	2004-D-012
	GRACE
	RICHARD
	DEMOTION
	Granted in Part
	1/10/2005

	2004-D-013
	GRAHAM
	RITA
	DISCIPLINARY DEMOTION
	Withdrawn
	2/4/2005

	2003-C-002
	GRENIER
	MICHAEL
	POSITION DOWNGRADING
	SETTLED
	8/24/2004

	2004-D-014
	HALLAM
	TIMOTHY
	LETTER OF WARNING
	Granted
	5/25/2005

	2005-T-013
	HOCHSCHWENDER
	DAVID
	TERMINATION
	Withdrawn
	6/29/2005

	2005-T-011
	HUBBARD
	EDWARD
	TERMINATION
	Withdrawn
	6/6/2005

	2005-T-002
	INGLE
	HARRY
	TERM - FAILURE TO RETURN AFTER APPROVED LEAVE
	Withdrawn
	11/23/2004

	2004-T-017
	LEHTINEN
	HAROLD
	TERMINATION FOR WILLFUL INSUBORDINATION
	Settled
	3/24/2005

	2004-D-007
	MARTINEZ
	RODNEY
	suspension without pay
	Dismissed - no show at hearing
	2/10/2005

	2004-T-018
	McLEAN
	FRANCES
	TERMINATION
	Withdrawn
	1/7/2005

	2004-D-016
	MERCIER
	DANIEL
	SUSPENSION WITHOUT PAY 10 DAYS
	Withdrawn
	11/22/2004

	2005-D-004
	MITCHELL
	COLIN
	WITHHOLDING OF ANNUAL INCREMENT
	Withdrawn
	3/24/2005

	2005-T-003
	O'CONNOR
	MATTHEW
	PROBATIONARY TERMINATION – MISCONDUCT
	Withdrawn
	5/27/2005

	2005-D-005
	PAQUETTE
	MARY
	SUSPENSION WITHOUT PAY
	Settled
	5/20/2005

	2005-D-003
	PAULDING
	ROBYN
	5 DAY SUSPENSION WITHOUT PAY
	Withdrawn
	4/26/2005

	2005-T-012
	PINNEO
	CHARLES
	TERMINATION
	WITHDRAWN
	4/15/2005

	2004-T-010
	SPENCER
	JACQUELINE
	termination
	WITHDRAWN
	7/6/2004

	2004-T-016
	STEELE
	BRYANT
	PROBATIONARY TERMINATION
	Dismissed - no show at hearing
	2/5/2005

	2004-D-006
	VALENTE, JR.
	DONALD
	letter of warning
	Settled
	10/27/2004

	2004-T-003
	WATERMAN
	TRACY
	Termination
	Denied
	4/27/2005


Observations and Recommendations 

For Improvement of the Personnel System

While RSA 21-I:46 VI requires the Board to report its activities for the previous fiscal year, it also imposes a requirement for the Board to describe what it sees as problems related to the personnel system, and to make recommendations for dealing with those problems.  

Performance Evaluations

The Board has long promoted performance evaluations as a means of communicating work expectations objectively while encouraging more open communication and effective dialogue between employees and their supervisors to better carry out the agency’s mission.   Unfortunately, the Board most often sees evaluations in the context of disciplinary appeals and suspects that many supervisors consider evaluations to be little more than the first step in a disciplinary process.  

In a white paper published by the Society for Human Resource Management, John Lukesh, a former Gruman-Northrop Engineer wrote: 

 “In the 21st century, we cannot continue to emotionally abuse our most valued assets (employees) with the annual bloodletting called performance evaluation. In today's business environment where competitive advantages are determined by price, speed and quality, we need an evaluation process that promotes the corporate goal of continuous improvement on an individual level. We need to replace performance evaluations with process evaluations!”   (Lukesh, “Change Performance Evaluations to Process Evaluations,” 2002, <http://www.shrm.org/hrresources/whitepapers_published/CMS_000096.asp>)

Mr. Lukesh seems to have a point.  Despite the State’s best efforts to focus on standard performance criteria and specific accountabilities for each classified position, there appears to be less attention being paid to the inter-relationship between those accountabilities and the overall goal of the agency.  Instead of taking a true systems approach to why certain projects or tasks might fail, we devote considerable effort trying to decide who is at fault.  At the risk of cliché, the time has come to concentrate on fixing the problem, not fixing the blame.  

As the Board noted in its last annual report, “When managers reserve performance evaluations as a means of documenting sub-standard performance to support disciplinary action or justify a denial of promotion, their employees quickly recognize it as such.  The end result, too often, is that employees view the entire performance management process as a precursor to adverse action rather than an opportunity for improved communication and increased work quality.  Misuse of the process only serves to reinforce the negative connotations so often associated with performance evaluations in general.”   

In order to be meaningful and effective, performance evaluations should be tied to agency mission.  Agencies need to be proactive in sharing their vision of the future and the goals of the agency with the employees who are expected to make it all work.  

Commissioners and managers should begin by asking themselves these questions:

· What do we want to accomplish? 

· How are we going to get there?  

· Who is going to do the work?  

· What do we expect them to do?  

· How and when are we planning to transmit that information to the employees who are expected to do the work?

· What metrics will we use to measure achievement? 

· Who is in charge, and does that person have authority commensurate with the level of responsibility for accomplishing the mission?

As with any endeavor, supervisors and managers need to use the right tool for the right job.  Immediate feedback provides the most valuable means of performance management.  The most effective system of evaluation is one that occurs daily and takes the form of face-to-face communication, providing encouragement, recognition, constructive criticism and correction when necessary to reduce the likelihood that errors or unsatisfactory conduct will be repeated.  Evaluations used as tools for motivating employees and accomplishing a mission are enormously effective; evaluations for discipline are not.  

Responsibility, Accountability and Authority

It has recently come to the Board’s attention that in some departments, all personnel decisions, including transfers, promotions, demotions, and discipline can only be made at the level of commissioner.  The Board questions whether that practice represents sound management by the State. The State has invested substantial time and money in training managers in different levels of State service.  At some point, this management responsibility must be given to those managers.  Holding those employees accountable and expecting them to manage while depriving them of a commensurate level of authority limits their effectiveness and takes away the initiative for mid-level, and sometimes upper-level, managers to take those steps needed to provide the best service and accomplish the mission of the agency.
Alternative Dispute Resolution

Despite staff shortages and limited resources, the Division of Personnel has continued to provide both formal and informal employee mediation services.  Due to the confidential nature of mediation and mediated agreements, it is impossible to assess or report accurately the degree of success mediation has achieved.  Nevertheless, the Board encourages the Division of Personnel and other State agencies to continue exploring ways in which to resolve disputes without the necessity of adversarial proceedings.

Discipline and Due Process

Commissioner Reagan, an experienced student of the labor-management relationship, recently observed that, “If it weren’t for disorganized management, there would be no organized labor.”

Article XII, Section 12.8 of the Collective Bargaining Agreement recognizes that during the course of an investigation or investigative interview, employees are entitled to assistance and representation.  According to the CBA:

 “An employee shall be entitled to Association representation at an investigative interview or meeting if requested by the employee when that employee reasonably believes that the interview or meeting may result in disciplinary action against him/her. The Association representative's role at an investigative interview or meeting is to consult with the employee. The Employer is free to insist upon hearing the employee's own account of the matter(s) under investigation. The Parties agree that in all cases the principles of "Weingarten" and "Garrity" and other applicable case law shall be observed. The provisions of this article shall apply to both full and part-time employees.”
The Personnel Rules also recognize employees’ rights to representation during the informal settlement process prior to an appeal.  Specifically, Per 202.02 (a)(1) states:

 “An employee seeking resolution of a dispute may choose any person as the employee's representative and that person shall be recognized as the employee's representative in all meetings concerning resolution of the dispute.”  

At the risk of stating the obvious, one purpose for providing employee representation prior to and during disciplinary proceedings is to ensure that the employee’s due process rights are preserved. As difficult as it may be for some agencies to accept, public sector employment-at-will is a thing of the past.  For more than twenty years, the Rules of the Division of Personnel have required agencies to afford their employees simple due process protections before they can be dismissed, demoted, or suspended without pay.  

Because those protections exist, many of us tend to believe that unjust, unreasonable, heavy-handed discipline is behind us as well.  Unfortunately, some managers, supervisors and agencies still seem to believe their functions are so important or so unique that they should not be held to such a strict standard.  Simply put, they are mistaken. 

Agencies that fail to give full effect to the due process protections of Per 1001.08 of the Rules should plan to suffer the consequences defined by RSA 21-I:58, I, which states, in part:

“If the personnel appeals board finds that the action complained of was taken by the appointing authority for any reason related to politics, religion, age, sex, race, color, ethnic background, marital status, or disabling condition, or on account of the person's sexual orientation, or was taken in violation of a statute or of rules adopted by the director, the employee shall be reinstated to the employee's former position or a position of like seniority, status, and pay….”

“In all cases, the personnel appeals board may reinstate an employee or otherwise change or modify any order of the appointing authority, or make such other order as it may deem just.”

Time and again, the NH Supreme Court has been asked to interpret the provisions of Per 1001.08 of the Rules, and in each case has reached the same conclusion.  If an agency relies on evidence in support of a decision to dismiss, demote, or suspend an employee without pay, that agency has an obligation to disclose that evidence to the employee prior to the disciplinary action taken.  The agency also has an obligation to provide the employee a reasonable opportunity to refute that evidence before the discipline takes effect.

Hearings and Prehearings

Over time, the Board has increased the number of prehearing conferences it schedules.  Those meetings have proven helpful in beginning the process of having parties focus on the issues.  It may be that an additional or final prehearing in some cases might be important shortly before the ultimate hearing to aid the parties in focusing on the scope of the appeal and determining what material facts are truly in dispute.   Beyond assisting parties in focusing their presentation, prehearing conferences have shown themselves to be useful in encouraging further negotiations toward settlement where settlement is a reasonable option.  

In the fall, the Board is planning to meet with attorneys and Human Resources Administrators who frequently appear before the Board to discuss these, and other methods the Board might use to improve the appeals process.  Although more work is clearly needed, the Board’s effort to improve the prehearing process has been working. 
Revisions to the Rules of the Division of Personnel

According to Per 101.02 of the current Rules of the Division of Personnel:

“(a)  These [personnel] rules shall apply to classified state employees, except those employees who are covered by collective bargaining agreements established under RSA 273-A, to the extent that the rules do not address terms and conditions of employment which are agreed upon in an effective collective bargaining agreement.

(b)  In cases of terms and conditions of employment which are negotiated, the provisions of the collective bargaining agreement shall control.”

The Board understands that the language of Per 101.02 (a) was drafted specifically to prohibit employees from filing both an appeal and a grievance related to terms and conditions of employment that are negotiated, and that Per 101.02 (b) was intended to ensure that changes in negotiated benefits would apply equally to bargaining unit and non-bargaining unit employees.  As a practical matter, the language of Per 101.02, particularly when read in conjunction with Article II, Section 2.1 of the Collective Bargaining Agreement
, has had the opposite effect.  Instead of clarifying the difference in subject matter jurisdiction between appeals and arbitration, parties have relied on the language to argue that the Board should interpret the CBA, and arbitrators have the authority to interpret the Personnel Rules.

At this writing, the Board understands that negotiations have concluded for a successor agreement to the current CBA.  However, as the Division of Personnel moves forward with formal rulemaking, the Board recommends a thorough review of the language used to more clearly describe the role and function of the Personnel Rules as opposed to the role and function of the Collective Bargaining Agreement.  For instance, the Division of Personnel might consider adopting language that identifies the Personnel Rules as the document describing “managerial policy within the exclusive prerogative of the public employer” as defined by RSA 271-A:1, XI.  References to the Collective Bargaining Agreement could be eliminated throughout the rules, other than to specify that non-bargaining unit classified employees are entitled to the same wages, benefits and other conditions of employment specified in the CBA for comparable classifications of positions.

Workplace Conduct

Several years ago, the Board was invited to review a professional conduct policy that the Agency Human Resource Administrators and Division of Personnel had drafted as a replacement for, or supplement to, the existing State Sexual Harassment Policy.  Having heard the issue of sexual harassment raised again and again in the course of hearings, and having seen numerous agency policies addressing workplace conduct, it appears that the proposed statewide policy was never adopted.  

As an employer, the State sends something of a mixed message when it says that misbehavior or misconduct of a sexual nature is neither severe nor pervasive enough to qualify as a violation of the State’s policy.  Not only should employees be entitled to work in an environment that is free of sexual harassment; they should be able to expect a safe, professional and respectful work environment as well.

The Board appreciates the State’s reluctance to adopt a policy that addresses a broader scope of unacceptable or potentially discriminatory behavior.  The Board also hesitates to suggest that the Division of Personnel should be required to use even more of its scarce resources for other investigations in addition to those it already has to undertake under the current State Sexual Harassment Policy.  However, in the Board’s view, the absence of a policy addressing behavior that is unacceptable, regardless of whether or not it is legally actionable, compounded by a paucity of resources to investigate and remediate problems when they are identified, could pose an even greater risk. 

Classification

The classification system was intended to ensure equity for State employees so that employees with similar duties and responsibilities are subject to similar work requirements and receive similar compensation.  The goal is laudable, but as State government changes and the requirements change, the classification system does not have the same flexibility to accommodate new statutory requirements or new obligations.  As a result, almost every single classified position has at least one supplemental job description and sometimes amended supplemental job descriptions to reflect the actual duties of that employee.  As those supplemental job descriptions multiply and become more detailed, it’s clear that the original, more generic position in the classification system has changed or may no longer exist.  As a result, it appears that the system struggles to achieve the ultimate goal of comparable pay for comparable work.  

In 2001, the Department of Administrative Services published the “Compensation Study of Unclassified State Officers” conducted by the Hay Group, which the legislature authorized to restore pay equity, address market conditions, and resolve concerns over recruitment and retention of qualified unclassified personnel.  The Board feels that the time has come for a similar study of the classified system.  The legislature should provide the resources to undertake such a study, and recognize that it would be appropriate for the Director of Personnel to begin the process of reviewing the entire classification system on a statewide basis for all State employees to eliminate the disparities that may exist between departments.   Perhaps some other states have developed systems that are worth investigation.  Even a comparison of the federal system to the current State system of position classification might provide a different means of evaluating those positions.  In any event, the Board suggests that this should be a priority for the Division of Personnel.

Acknowledgments

The Board wishes to acknowledge the following individuals for their participation in supporting the Board and its work.

Governor

John H. Lynch

Members of the Executive Council
Raymond S. Burton, District 1


Peter J. Spaulding, District 2


Ruth L. Griffin, District 3

Raymond J. Wieczorek, District 4

Debora Pignatelli, District 5

Commissioner of Administrative Services

Donald S. Hill
Director of Personnel
Karen A. Levchuk
Executive Secretary to the Personnel Appeals Board

Mary Ann Steele

� “The Employer retains all rights to manage, direct and control its operations in all particulars, subject to the provisions of law, personnel regulations and the provisions of this Agreement, to the extent that they are applicable.”






_1186896653

