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RSA 21-I:46 VI

“The board shall by September 1 of each year submit an annual report to the governor, commissioner of administrative services, and director of personnel.  This report shall include a narrative summary of the work of the board during the previous fiscal year.  The report shall also include a description of problems related to the personnel system and the board's recommendations for dealing with those problems.”

RSA 21-I:45  Composition of Board; Compensation; Removal. – 

“There is hereby established a personnel appeals board as follows: 
I. The board shall consist of 3 members, not more than 2 of whom shall be from the same political party. There shall also be 2 alternate members of the board, not more than one of whom shall be a member of the same political party. At least 2 members of the board shall have been gainfully employed as a labor relations or personnel professional for a minimum of 5 years. One member shall have been employed within the public personnel field of employment for a minimum of 3 years. Each member and alternate shall be appointed by the governor with the consent of the council for a term of 3 years, and a person appointed to fill a vacancy shall be appointed for the unexpired term. Each member of the board and alternate shall hold office until his successor is appointed and qualified. The governor shall designate one member as chairman of the board. The board shall elect one member to serve as vice chairman. Either the chairman or vice chairman shall be a member of the New Hampshire bar. No member of the board shall be a member of any state or national committee of a political party, nor an officer or member of a committee in any partisan political club or organization, nor shall hold, or be a candidate for, any remunerative elective public office during his term of office and shall not be otherwise employed in any of the agencies of the state government. “

NEW HAMPSHIRE PERSONNEL APPEALS BOARD

Members/Alternates

Terms of Appointment 

PATRICK H. WOOD, Laconia
Chairman

ROBERT JOHNSON, Hillsborough
Commissioner

JOSEPH M. CASEY, Rochester
Commissioner

PHILIP P. BONAFIDE, Sanbornton
(Alternate) 

JOHN REAGAN, Deerfield
October 20, 2004 to September 24, 2007
(Alternate)*

*Commissioner Reagan resigned his commission 6/15/06 upon filing for remunerative elective office in compliance with RSA 21-I:45
Narrative Summary

Caseload and Docketing

For reporting purposes, hearing requests are docketed by type of appeal and date of receipt.  The general categories of dispute and the alpha-identifier assigned to each category are listed below:
C = Classification and reallocation of a position

D = Discipline including letters of warning, withholding of an annual increment, disciplinary suspension, and disciplinary demotion

O = Other applications of the rules (including alleged conflicts of interest with state employment appealable under RSA 21-I:52)

P = Promotion and non-selection to a vacant position

T = Termination from employment (including termination during the initial probationary period and resignation allegedly given under duress)

Upon receipt, appeals are logged into a database and assigned a docket number.  That number identifies the fiscal year in which the appeal was received, the nature of the action in dispute, and the order of receipt within that category of appeal.  As an example, Docket #2006-T-15 would indicate that the appeal was the fifteenth termination appeal received during fiscal year 2006 (July 1, 2005 through June 30, 2006).

For purposes of scheduling, termination appeals take priority.  The consequences of involuntary separation can be devastating for State employees and their families.  Delay only increases that burden.  At the same time, the longer it takes to hear a termination appeal, the greater the financial risk to the agency in the event that an employee is reinstated and entitled to back-pay under the provisions of RSA 21-I:58.  As a result, the Board attempts to schedule hearings in these cases as quickly as possible.  A number of factors, however, can contribute to scheduling delays as the following example illustrates.   

August 29, 2005
Permanent employee is discharged from employment.

RSA 21-I:58 allows 15 calendar days in which to appeal

September 12, 2005
Appeal filed with request to schedule a prehearing conference.

Case docketed as 2006-T-006

September 26, 2005
Board issues notice for parties to appear on November 2, 2005 for a mandatory prehearing conference.

15 “clear” day minimum legal notice for scheduling a hearing  

October 11, 2005
Board receives Appellant’s “Assented to Motion to Continue” because employee’s attorney will not be available that day.


Available hearing dates already have other cases scheduled

April 4, 2006
Board notifies parties to appear on next available date, April 26, 2006, for a mandatory prehearing conference.

April 26, 2006
Parties appear, indicate that they are not prepared to schedule the case for a hearing on the merits of the appeal, and ask the Board to continue the prehearing conference to a later date.  The parties agree to appear on June 28, 2006.

June 28, 2006
Parties appear as scheduled, agree that they still need to complete prehearing discovery, and request that the Board not schedule a hearing before late November or early December 2006.  The Board agrees to schedule a one- to two-day hearing on the merits of the appeal on December 6th and December 13th 

Unfortunately, scheduling conflicts, the unavailability of witnesses, and the increasing tendency of parties to engage in extensive pre-hearing discovery can contribute to significant delay between the initial filing of an appeal and the final hearing before the Board.  In this particular example, because of scheduling conflicts and continuances requested by the parties to conduct additional prehearing discovery, more than a year will have elapsed between the date of the employee’s termination and the date that the appeal itself will be heard by the Board.  While this case is not typical in terms of scheduling, it does appear to represent a growing trend.

Five-Year History of Appeals Filed

	
	FY ‘02
	FY ‘03
	FY ‘04
	FY ‘05
	FY ‘06

	Classification
	8
	2
	0
	0
	0

	Promotion

Non-Selection
	0
	5
	3
	1
	0

	Application of the Rules
	3
	0
	2
	0
	0

	Discipline
	16
	8
	20
	6
	8

	Termination
	19
	16
	18
	15
	23

	Total
	46
	31
	43
	22
	31


Between July 1, 2005 and June 30, 2006, the Board received thirty-one new appeals, each involving some form of disciplinary action.  
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All Appeals Received During FY 2006 (Arranged by Department)

	Docket Number
	Agency Name
	Action Under Appeal

	2006-T-001
	Adjutant General’s Department
	termination for loss of license required for position

	2006-T-007
	Agriculture, Markets & Food
	probationary termination for failure to meet work standards

	2006-D-004
	Christa Mcauliffe Planetarium
	letter of warning for failure to meet the work standard

	2006-T-002
	Corrections Department
	termination for policy violations, obstructing an investigation, failure to protect an inmate

	2006-T-004
	Corrections Department
	termination for inmate abuse and obstruction of an official investigation

	2006-T-016
	Corrections Department
	termination for violation of department policies and procedures

	2006-T-013
	Dept of Employment Security
	termination following notice of resignation after an investigation

	2006-T-019
	Dept of Employment Security
	termination for misuse of supervisory position

	2006-D-001
	Dept of Health & Human Services
	letter of warning for unauthorized use or misuse of communications systems

	2006-T-003
	Dept of Health & Human Services
	termination for 3rd warning for unauthorized use or misuse of communications systems

	2006-T-008
	Dept of Health & Human Services
	probationary termination for failure to meet the work standard

	2006-T-011
	Dept of Health & Human Services
	termination for third warning for absenteeism

	2006-T-022
	Dept of Health & Human Services
	probationary termination for excessive absenteeism

	2006-T-006
	Dept of Resources & Economic Development
	termination for willful insubordination, willful misuse of a supervisory position

	2006-D-003
	Dept of Revenue Administration
	disciplinary demotion for unauthorized release of confidential information

	2006-D-002
	Dept of Safety
	suspension without pay for improper off-duty conduct

	2006-T-005
	Dept of Transportation
	termination for 3rd warning for failure to meet work standards

	2006-T-010
	Dept of Transportation
	termination for 3rd warning for failure to meet work standards

	2006-T-012
	Dept of Transportation
	termination for sexual harassment

	2006-T-014
	Dept of Transportation
	termination for loss of license

	2006-T-018
	Dept of Transportation
	termination for theft of goods or services

	2006-T-020
	Dept of Transportation
	termination for absence for 3 or more work days without notice

	2006-T-021
	Dept of Transportation
	termination for multiple warnings, failure to meet work standards and refusal to accept a job assignment

	2006-T-009
	Division for Juvenile Justice Services
	termination for falsification of attendance and leave records

	2006-D-005
	Fish and Game Dept
	written warning for insubordination and refusal to accept a job assignment

	2006-D-006
	Fish and Game Dept
	suspension without pay for 10 days for theft of goods or services

	2006-D-007
	Human Rights Commission
	suspension without pay for failure to meet work standards, insubordination, verbally abusive behavior in the workplace, violation of commission rules

	2006-T-023
	NH Community Technical College System
	removal for non-disciplinary reasons (medical)

	2006-D-008
	NH Veterans Home
	letter of warning for absenteeism

	2006-T-015
	NH Veterans Home
	termination for 3rd warning, failure to meet work standards

	2006-T-017
	NH Veterans Home
	probationary termination - absenteeism


Representation of Parties at Appeals Board Proceedings

On average, private attorneys or the State Employees Association staff represent more than 60% of the employees who file appeals.      

	Representatives
	FY '02
	FY'03
	FY '04
	FY '05
	FY '06

	Pro Se
	13
	9
	10
	5
	8

	Private Attorney
	6
	7
	7
	2
	7

	State Employees Association* 
	27
	15
	26
	15
	16

	

	Total Appeals Filed
	46
	31
	43
	22
	31


“State Employees Association” includes legal staff, field representatives and agency stewards.

PERSONNEL APPEALS DECIDED AND DECISIONS ISSUED – JULY 1, 2005 THROUGH JUNE 30, 2006

	Docket Number
	Agency Name
	DECISIONS
	Action Under Appeal

	2004-D-017
	CORRECTIONS DEPARTMENT
	DENIED
	LETTERS OF WARNING

	2005-T-001
	CORRECTIONS DEPARTMENT
	SETTLED
	TERMINATION FOR WILLFUL FALSIFICATION OF AGENCY RECORDS, WILLFUL MISUSE OF SUPERVISOR POSITION, VIOLATION OF A POSTED POLICY

	2006-T-002
	CORRECTIONS DEPARTMENT
	GRANTED
	TERMINATION

	2006-T-004
	CORRECTIONS DEPARTMENT
	GRANTED
	TERMINATION

	2003-T-011
	CORRECTIONS DEPARTMENT
	DENIED
	TERMINATION

	2005-T-005
	CORRECTIONS DEPARTMENT
	DENIED
	TERMINATION -- WILLFUL FALSIFICATION OF AGENCY RECORDS

	2005-T-010
	CORRECTIONS DEPARTMENT
	WITHDRAWN WITH PREJUDICE
	TERMINATION - MISCONDUCT

	2005-T-015
	CORRECTIONS DEPARTMENT
	WITHDRAWN
	TERMINATION

	2006-T-013
	DEPT OF EMPLOYMENT SECURITY
	WITHDRAWN
	TERMINATION FOLLOWING RESIGNATION

	2004-O-002
	DEPT OF ENVIRONMENTAL SERVICES
	WITHDRAWN
	INVOLUNTARY TRANSFER

	2006-T-003
	DEPT OF HEALTH & HUMAN SERVICES
	WITHDRAWN
	TERMINATION FOR 3RD WARNING

	2006-D-001
	DEPT OF HEALTH & HUMAN SERVICES
	WITHDRAWN
	LETTER OF WARNING

	2004-P-003
	DEPT OF SAFETY
	DENIED
	NON-SELECTION FOR PROMOTION TO SERGEANT

	2005-T-007
	DEPT OF SAFETY
	DENIED
	PROBATIONARY TERMINATION

	2005-D-001
	DEPT OF TRANSPORTATION
	DENIED
	LETTER OF WARNING

	2006-T-005
	DEPT OF TRANSPORTATION
	DENIED
	TERMINATION

	2006-T-018
	DEPT OF TRANSPORTATION
	DISMISSED - NO SHOW AT HEARING
	TERMINATION - THEFT OF GOODS OR SERVICES

	2006-T-009
	DIVISION FOR JUVENILE JUSTICE SERVICES
	WITHDRAWN
	TERMINATION

	2006-T-001
	HUMAN RIGHTS COMMISSION
	WITHDRAWN
	TERMINATION

	2004-D-018
	NH HOSPITAL
	GRANTED
	SUSPENSION WITHOUT PAY

	2004-D-019
	NH HOSPITAL
	GRANTED
	SUSPENSION WITHOUT PAY

	2005-D-006
	NH HOSPITAL
	WITHDRAWN
	SUSPENSION WITHOUT PAY

	2006-T-017
	NH VETERANS HOME
	DENIED
	PROBATIONARY TERMINATION - ABSENTEEISM


Observations and Recommendations 

For Improvement of the Personnel System
In addition to the reporting requirements imposed by RSA 21-I:46 VI, the law also requires the Board to include in its annual report a description of problems related to the personnel system and the Board's recommendations for dealing with those problems.  The Board assumes that the legislature established this requirement in order to promote a more meaningful dialogue within the executive branch about ways in which to improve the system to better meet the needs of State agencies, employees, and the people they serve.  Promoting that dialogue, however, requires a better understanding of the personnel system itself, and an awareness of the possible consequences that can result from the occasional “quick fix” that attempts to identify and correct problems one at a time rather than addressing them as integral parts of the system as a whole.  

In past years, the Board has included observations in a number of areas:  Performance Evaluation, Classification, Discipline and Due Process, Alternative Dispute Resolution, Revisions to the Rules of the Division of Personnel, and Sexual Harassment.  In this year’s report, the Board has again included its observations in the areas of Performance Evaluation, Classification, Rulemaking, and Bargaining.  In each instance, the Board has tried to focus its observations and recommendations on the inter-relatedness of activities within the personnel system as a whole, and the critical role that management plays in the ultimate success or failure of that system.

The Personnel System

The word “system” is sometimes defined as “A group of interacting, interrelated, or interdependent elements forming a complex whole.”  It also can mean, “An organized set of interrelated ideas or principles,” or, “An organized and coordinated method; a procedure.” [http://dictionary.reference.com/]  The personnel system is all those things:  a complex whole created from groups of interacting, interrelated, and sometimes interdependent elements that include ever-changing laws, regulations, negotiated agreements, administrative decisions, practices, resources, clients, customers, and stakeholders.  

The first administrative rules defining the “unified personnel system” were adopted in November 1951, and had, as a stated purpose, “The establishment of a state system of personnel administration based on merit principles and accepted methods for the recruitment, appointment, compensation, promotion, transfer, lay-off, removal, and discipline of classified state employees and for other incidents of state employment.”
  Although there have been numerous changes over the last fifty-five years to reflect amendments in State and federal law, adoption of various regulations at the State and federal level, and decisions issued by the Personnel Appeals Board and the New Hampshire and United States Supreme Courts, the underlying purpose and basic components of the personnel system itself have changed very little.  

Not surprisingly, the types of complaints that the Board hears about the personnel system have changed very little as well.  Employees and applicants tend to criticize the system for doing too little to protect them, advance their careers, recognize their accomplishments, or compensate them appropriately.  Managers, on the other hand, are more likely to claim that the system is too complex, imposing upon them unnecessary administrative burdens, making it more difficult for them to recruit, retain and manage their personnel effectively in furtherance of agency objectives.  Commissioners and Directors will sometimes describe the system as slow and unresponsive to their immediate needs, prompting attempts to obtain through bargaining, legislation, or executive order some authority or benefit they believe the system will not provide.  

Experience indicates that “quick fixes” designed to satisfy an agency’s immediate needs can create unintended consequences.  Ultimately, short-term remedies to long-standing problems can make the system more cumbersome and complicated.  Recent legislative action with respect to position classification and classification appeals may be one of those instances.

Classification and Classification Appeals

During the last legislative session, HB1697-FN was adopted and signed into law.  According to the legislative analysis, HB 1697-FN:

I
Changes the effective date for the 2 percent salary increase for certain state employees from July 7, 2006 to June 16, 2006.
II.
Establishes the position of director of homeland security and emergency management and adjusts the salaries of the director of emergency services, 
communications, and management and the assistant director of the bureau of emergency management. 
III.
Permits the commissioner of the department of safety to transfer the homeland security and emergency management activities of the department of safety from the division of emergency communications, services, and management to the office of the commissioner and to reorganize the divisions, responsibilities, and activities of the department. 
IV.
Directs the commissioner of administrative services to retain a consultant to study the unclassified salary schedule.
V.
Establishes the joint committee on employee classification and authorizes the committee to make the final decision regarding reclassification of certain state employees. 
VI.
Provides that the board of barbering, cosmetology, and esthetics has sole authority to regulate apprentices registered with the board and allows the board to consider the professional character of an applicant for apprenticeship.
While the Board recognizes the rationale for adoption of Sections I – IV and VI of the statute, the urgency for creation of an additional or alternative method for appealing reclassification decisions of the Director of Personnel is more difficult to fathom.  In particular, the Board notes that there has not been a single appeal of a classification, reclassification, allocation or reallocation decision since March 28, 2003.  In fact, there have been only ten such appeals in the last five years.  Given the statistics, it is difficult for the Board to imagine the motivation or the justification for creating an additional or alternative format for appealing reclassification decisions.

The newly adopted RSA 21-I:56, V, states:

“Notwithstanding any other provision of law, any commissioner of a state agency may appeal a reclassification decision to the joint committee on employee classification, established in RSA 14:14-c, which shall have final authority over such decision.”

The following differences are worth noting:

· The system described by RSA 21-I:57 allows appeals by employees, agency heads, or both.  The newly adopted RSA 21-I:56, V, only provides for appeals by commissioners of state agencies.

· Appeals currently are heard by the Personnel Appeals Board, whose members must be qualified by virtue of education and experience, and who are appointed by the Governor with the consent of the Executive Council.  The six members of the committee created by amendment of RSA 14:14-c are appointed by the President of the Senate and Speaker of the House.  One member from the Senate must be a member of the Senate Finance Committee.  One of the House members must be a member of the House Finance Committee.  The other two must be members of the House Committee on Executive Departments and Administration.  Beyond that, there is no requirement for public or private sector experience in analyzing or classifying positions.

· Classification appeals as described by RSA 21-I:57 must be heard in accordance with administrative rules adopted by the Board pursuant to the Administrative Procedures Act.  The newly created committee is simply required to adopt “procedures” that will not be subject to the same degree of public scrutiny.

· RSA 21-I:57 applies the fifteen-day deadline from the date of decision to the date of appeal.  The newly adopted language creates no filing deadline for appeal.  Presumably, any appeal at any time could then be considered timely, raising significant concerns about equal pay provisions and retroactivity.

· In the event that a party is dissatisfied with a decision of the Appeals Board, that party has a right to appeal the decision to the NH Supreme Court.  Under the newly adopted language of RSA 21-I:56, the committee’s decision is final.

· Members of the Appeals Board may not be employed by any agency of the State; they may not be a member of any state or national committee of a political party, nor an officer or member of a committee in any partisan political club or organization.  They may not hold, or be a candidate for, any remunerative elective public office during their term on the Board.  It certainly appears that the legislature created those prohibitions in order to minimize possible conflicts of interest and keep politics out of the appeals process.  By comparison, all members of the committee established under the provisions of section 14:14 will hold remunerative political office.  In fact, their continued tenure as members of the committee will be completely dependent upon their standing as elected members of the House and Senate.  

Not only does the language of HB-1697-FN raise concerns about the separation of powers and the potential for conflicts of interest, as a practical matter, there are issues such as jurisdiction that remain unclear.  Since HB1697-FN did not repeal any of the Board’s authority under RSA 21-I:57, could the Board hear an appeal of a classification decision filed by an employee while the joint committee hears an appeal of the same decision filed by a commissioner?  If the decision of the committee is “final,” what happens to the decision of the Board that an employee or agency head might choose to take to the NH Supreme Court?

As noted in the last several of its reports, the Board remains of the opinion that a study of the classification system in general is long over-due.  The last comprehensive review of the system was undertaken in 1986.  Since then, there have been several major departmental reorganizations, statewide hiring freezes, heightened security concerns, and the ever-growing list of responsibilities imposed on the classified workforce by State and federal mandates.  Add to that the nearly global concern about the potential loss of institutional knowledge with the inevitable retirement of the “baby-boomers,” many of whom make up the State’s classified workforce, and the wisdom of undertaking a comprehensive classification and compensation study becomes even more apparent. 

Performance Evaluations and Performance Management

Since its adoption in 1986, RSA 21-I:42, XIII has required that performance evaluations be conducted at least once annually for every employee in the State classified service.  The law describes the procedural requirements while administrative rules address the content of the evaluation.

According to RSA 21-I:42, XIII:

(a) All full-time classified employees shall be evaluated on a regular basis.

(b) Evaluations shall be in writing and shall be conducted at least annually. 

(c) Evaluations shall be conducted by an employee's immediate supervisor. 

(d) Evaluations shall be based upon specific written performance expectations or criteria developed for the position in question and employees shall be made aware of these performance expectations in advance of any evaluation. 

(e) The evaluation format shall include a narrative summary on the employee's performance.

(f) Employees shall be permitted to participate in the evaluation process, shall be given a copy of their evaluation, and shall have an opportunity to comment, in writing, on their evaluation, and such comments will be included in the employee's permanent record. 

(g) Employees shall have a right to nonconcur, in writing, with their evaluation. 

(h) Employees shall certify, in writing, that they have reviewed their evaluation. 

(i) Evaluation reports shall be reviewed by the supervisor of the official completing the evaluation who shall concur or nonconcur in writing with each evaluation report.

(j) The division may authorize agencies to develop supplemental evaluation systems for specific groups of employees.

Employees certainly need to know what is expected of them, as well as how those expectations will be evaluated.  They also are entitled to receive accurate and timely feedback regarding their success at meeting those expectations, as well as assistance in correcting deficiencies and improving their work performance as needed.  In other words, the process of performance evaluation should be focused on clearer communications between supervisors and employees with an to eye improving performance as it relates to overall agency mission, not merely a means of documenting individual failures to meet expectations.

An effective system of performance management should include a review of the agency’s mission, as well as a discussion about how each work unit supports that mission.  That information should be communicated to employees regularly so they have a clear understanding of the role they play in achieving the agency’s overall goals.  Employees who believe that their work is directly tied to the success or failure of the agency are far more likely to invest in success.

On an individual basis, supervisors should review the employee’s supplemental job description with the employee, ensuring that the employee understands the accountabilities, expectations, and performance measures that will be used in evaluating the employee’s work performance.  At each annual evaluation, supervisors should also provide an opportunity for employees to discuss changes that may have occurred in a position’s duties, responsibilities, or priorities.  They also should encourage employees to address any concerns they may have about staffing, training needs, resource allocation within the work unit, and opportunities for personal and professional growth.  Employees and supervisors who are invested in the success of the agency are more likely to be successful themselves.   

Above all, evaluations should focus as much on process as much as they do on people.  Whenever an individual employee fails to meet expectations, the employer needs to look more closely at the workflow and resources affecting that employee’s ability to perform satisfactorily.  Individual employees should not be held accountable for processes that are flawed.  

Rulemaking

Bureaucracy, by its very definition, is, “…marked by hierarchical authority among numerous offices and by fixed procedures… in which the need or inclination to follow rigid or complex procedures impedes effective action.”
  To understand just how rigid and complex those procedures can become, one need look no further than the rulemaking requirements of RSA 541-A, the Administrative Procedures Act.

According to RSA 21-I:43, II, “…It is the intent of the general court that the director of personnel shall have the sole authority to adopt and interpret, subject to the appeals process established under this chapter, the rules provided for in this section.”  The law then enumerates those individual subjects for which the Director is required to adopt rules:

(a) Classification, except for the classification plan.

(b) Compensation and rates for employee maintenance reimbursement

(c) Recruitment

(d) Examination

(e) Selection

(f) Appointment

(g) Promotion

(h) Demotion

(i) Transfer

(j) Discipline

(k) Removal

(l) Layoff

(m) Attendance and leave

(n) Holidays

(o) Training

(p) Merit rating 

(q) The information which shall be required to be listed on the employee roster

(r) Availability of division records for public inspection, including identification of those records or portions of records for which exemption under RSA 91-A:5 is claimed

(s) Evaluation

(t) Designation of the employee's work place

(u) What constitutes a completed request for reclassification
In carrying out this responsibility to adopt rules, the Director must comply with the provisions of RSA 541-A, the Administrative Procedures Act, which requires that those rules be written, “…in a clear and coherent manner using words with common and everyday meanings, consistent with the text of the rules…” 

On its face, that requirement sounds simple enough.   Nevertheless, when the Division initiated rulemaking in 1992, counsel to the Joint Legislative Committee on Administrative Rules (JLCAR) raised objections to the text, asserting that words such as “excessive, uncooperative, disruptive, sexual harassment, abusive behavior and dependability” might be interpreted differently by different people and were therefore “…contrary to the public interest by not being clear and understandable and by not being capable of uniform enforcement…”  The 1992 rules were adopted over the Committee’s preliminary objection.  In the ensuing six years, the manner of adoption never proved to be an impediment to implementation, interpretation or enforcement of the rules.

In 1998, the Division of Personnel amended its rules in accordance with the requirements of RSA 21-I:43 and RSA 541-A.  Although the Committee entered a preliminary objection to the rules, the Director of Personnel successfully answered the objection and the rules were adopted with the Committee’s approval.

The Personnel Division’s 1998 rules were scheduled to expire in April 2006.  While engaged in the process of reviewing and revising those rules, the Division of Personnel filed for approval to use its existing 1998 rules as “interim rules.”  Despite the fact that those rules were little changed since the 1992 version, and in spite of the fact that the interim rules were identical to those approved by the JLCAR in 1998, counsel to the committee again submitted lengthy annotations, raising essentially the same objections that had been raised in 1992.  Although the JLCAR ultimately granted the request to adopt interim rules, it is worth noting that counsel to the committee raised objections that dealt as much with the subject matter and content of the rules as with their clarity or consistency.

Counsel to the Joint Legislative Committee on Administrative Rules should not be permitted to interject their own philosophy of management or personnel administration into the rulemaking process.  The legislature has invested in the Director of Personnel the statutory authority to adopt rules for the fair and equitable management of the personnel system.  While counsel to the Committee and the Committee members themselves provide a service by ensuring that proposed rules are within the Director’s statutory authority, the Division of Personnel and Human Resource professionals throughout State service possess the experience and subject matter expertise to determine how best to manage the system.  Further, although the legislature’s efforts to protect the interests of employees through the process of rulemaking are laudable, the arcane and often contentious process of rulemaking may actually discourage agencies like the Division of Personnel from amending its rules more often as the need arises in order to comply with federal law, conform to revisions in the Collective Bargaining Agreement, or carry out legislative mandates.

If the process of rulemaking becomes sufficiently burdensome that it discourages agencies from regularly updating and improving their rules, it only increases the likelihood that those rules will fail to meet the needs of the regulated community.  One of the potential unintended consequences could be that more and more of management’s rights and prerogatives will be bargained away in the interest of expediency under a separate statutory authority. 

Collective Bargaining

According to RSA  273-A:9, I,  the State and its employees must negotiate “…All cost items and terms and conditions of employment affecting state employees in the classified system…”  RSA 273-A:1, XI defines "Terms and conditions of employment" as “…wages, hours and other conditions of employment other than managerial policy within the exclusive prerogative of the public employer, or confided exclusively to the public employer by statute or regulations adopted pursuant to statute. The phrase ‘managerial policy within the exclusive prerogative of the public employer’ shall be construed to include but shall not be limited to the functions, programs and methods of the public employer, including the use of technology, the public employer's organizational structure, and the selection, direction and number of its personnel, so as to continue public control of governmental functions.”  

Despite all its drawbacks, rulemaking offers something that bargaining by State employees does not: it provides public access to everyone who may be affected by the rules as they are proposed, and an opportunity for each of those individuals to comment and be heard publicly in the process.  Bargaining, on the other hand, is conducted in secrecy.  Decisions made by a handful of individuals around the bargaining table affect thousands of employees and dozens of agencies.  Although the unions allow their members an opportunity to make suggestions to the bargaining team, employees and agencies have no way of knowing what suggestions that process has yielded until a tentative agreement has been reached.  

Historically, appeals were limited to decisions involving an application or interpretation of the personnel rules, while issues involving administration of the bargaining agreement were left to the grievance process.  In the past, the Board has suggested revising the rules, the contract, and/or the enabling legislation to give the Board exclusive jurisdiction to hear appeals arising out of an application of the rules, leaving matters of contract administration to the State and the union(s) through the grievance process.  Over time, however, those lines have blurred.  Frequently, issues involving interpretation and administration of the contract have come before the Board.  As a result, the Board has chosen to comment on the process of bargaining itself, at least to the extent that significant changes have occurred in the relationship between the State and the State Employees Association as the certified bargaining representative for the majority of State employees.

With statewide implementation of an “agency fee” payable by non-union members to cover the union’s costs of bargaining and administration of the Collective Bargaining Agreement, the Board wonders if the employee bargaining “team” should include both union and non-union members.  The Board also wonders how the bargaining “team” will be given direction and how the “team” will communicate its progress to all the state employees.  The Board also wonders whether employees who are required to pay a fee for bargaining and contract administration, but who choose not to join the union, should still have a vote when it comes time to ratify the agreement.  The Board would recommend these issues be considered carefully by the State as it approaches the bargaining table this fall.
Communications and Managerial Accountability

In the Board’s opinion, there is little that will demoralize employees faster than a belief that department heads and legislative leaders make plans and decisions without involving employees themselves in the planning process, particularly if employees will be the ones held accountable if the plan fails.  While management is certainly responsible for providing the vision and mission of an agency, employees are the ones best able to understand what it takes to accomplish the mission and make the vision a reality.  Communication is a vital part of any team effort, and greater successes are always possible when everyone in an organization is fully engaged in the process.  

The Board appreciates the efforts made by the Division of Personnel, its Bureau of Education and Training, and all the Human Resource professionals throughout the State who work so diligently to improve the workplace and better serve the citizens of New Hampshire.  The Board encourages the Division of Personnel and individual agencies to continue their training efforts, particularly with respect to supervisory skills and managerial accountability.  Simply put, good management begins at the top.
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