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RSA 21-I:46 VI

“The board shall by September 1 of each year submit an annual report to the governor, commissioner of administrative services, and director of personnel.  This report shall include a narrative summary of the work of the board during the previous fiscal year.  The report shall also include a description of problems related to the personnel system and the board's recommendations for dealing with those problems.”

RSA 21-I:45  Composition of Board; Compensation; Removal. – 

“There is hereby established a personnel appeals board as follows: 
I. The board shall consist of 3 members, not more than 2 of whom shall be from the same political party. There shall also be 2 alternate members of the board, not more than one of whom shall be a member of the same political party. At least 2 members of the board shall have been gainfully employed as a labor relations or personnel professional for a minimum of 5 years. One member shall have been employed within the public personnel field of employment for a minimum of 3 years. Each member and alternate shall be appointed by the governor with the consent of the council for a term of 3 years, and a person appointed to fill a vacancy shall be appointed for the unexpired term. Each member of the board and alternate shall hold office until his successor is appointed and qualified. The governor shall designate one member as chairman of the board. The board shall elect one member to serve as vice chairman. Either the chairman or vice chairman shall be a member of the New Hampshire bar. No member of the board shall be a member of any state or national committee of a political party, nor an officer or member of a committee in any partisan political club or organization, nor shall hold, or be a candidate for, any remunerative elective public office during his term of office and shall not be otherwise employed in any of the agencies of the state government. “

NEW HAMPSHIRE PERSONNEL APPEALS BOARD

Members/Alternates

Terms of Appointment 

PATRICK H. WOOD, Laconia
Chairman

June 25, 1997 to June 2, 2011

ROBERT J. JOHNSON, Hillsborough
April 5, 1989 to June 2, 2012

JOSEPH M. CASEY, Rochester
March 22, 2006 to June 2, 2010
PHILIP P. BONAFIDE, (Alt.) Sanbornton
March 8, 2000 to September 24, 2010
Second Alternate – Vacant
Narrative Summary and Statistical Information
Five-Year History of Appeals Filed

	
	FY ‘05
	FY ‘06
	FY ‘07
	FY ‘08
	FY ‘09

	Classification
	0
	0
	1
	0
	4

	Promotion

Non-Selection
	1
	0
	2
	3
	4

	Application of the Rules
	0
	0
	1
	6
	3

	Discipline
	6
	8
	8
	10
	15

	Termination
	15
	23
	27
	11
	23

	Lay-off
	-
	-
	-
	-
	25

	Total
	22
	31
	39
	30
	74
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Between July 1, 2008 and June 30, 2009, the Board received seventy-four new appeals, more than twice the number of appeals received in the previous fiscal year.  As shown in the table below, lay-offs accounted for about a third of all appeals filed during that fiscal year.  
Ten-Year History of Appeals Filed
	 
	FY '00
	FY '01
	FY ‘02
	FY ‘03
	FY ‘04
	FY ‘05
	FY ‘06
	FY ‘07
	FY ‘08
	FY ‘09

	Classification
	2
	7
	8
	2
	0
	0
	0
	1
	0
	4

	Promotion/Non-Selection
	10
	1
	0
	5
	3
	1
	0
	2
	3
	4

	Application of the Rules
	4
	1
	3
	0
	2
	0
	0
	1
	6
	3

	Discipline
	8
	10
	16
	8
	20
	6
	8
	8
	10
	15

	Termination
	17
	16
	19
	16
	18
	15
	23
	27
	11
	23

	Lay-off
	-
	-
	-
	-
	-
	-
	-
	-
	-
	25

	Total
	41
	35
	46
	31
	43
	22
	31
	39
	30
	74
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Caseload and Docketing

In order to identify individual appeals and track them through the process, the Board assigns docket numbers as appeal documents are received and logs them into a tracking database.  The numbering system used identifies the fiscal year in which the appeal was received, the nature of the action in dispute, and the order of receipt within that category of appeal.  The general categories of appeal and the alpha-identifiers assigned to each category are listed below.  As an example, Docket #2009-T-015 would indicate that the appeal was the fifteenth termination appeal received during fiscal year 2009 (July 1, 2008 through June 30, 2009).  
C = 
Classification and reallocation of a position

D = 
Discipline including letters of warning, withholding of an annual increment, disciplinary suspension, and disciplinary demotion

L  =
Lay-off

O = 
Other applications of the rules (including alleged conflicts of interest with state employment appealable under RSA 21-I:52)

P = 
Promotion and non-selection to a vacant position

T = 
Termination from employment (including termination during the initial probationary period and resignation allegedly given under duress)

Scheduling

How quickly the Board can schedule a matter for hearing after an appeal has been filed depends on a variety of factors, many of which are outside the Board’s control.  Availability of the parties continues to be the most common reason for delay.  For appeals filed during FY 2009, a single attorney represented the appealing party in thirteen of the twenty-three termination appeals received by the Board.  Whereas this one attorney also represents various county and municipal employees, and appears on their behalf at arbitration and in hearings at both the Department of Labor and the NH Supreme Court, his schedule affects how quickly the Board can convene prehearing conferences, establish deadlines for prehearing submissions and ultimately hear the appeals on their merits.  Similarly, availability of staff from the Attorney General’s Office representing agencies can limit the number of days available for hearing.  Other factors that can affect scheduling include, but are not limited to, the following:
· Statutory limits on the number of meetings any member can attend in any calendar year 
· Limited access to facilities

· The extent to which either party engages in pre-hearing discovery
· The degree of cooperation between the parties in responding to requests for admissions, interrogatories, requests for production of documents and requests to depose witnesses

· The availability of the parties, their representatives and their witnesses

· The amount of time required to complete a hearing

· Last-minute withdrawals or requests to continue scheduled hearings

Representation of Parties at Appeals Board Proceedings

	Representatives
	FY '05
	FY '06
	FY’07
	FY’08
	FY ‘09

	Pro Se
	5
	8
	12
	11
	10

	Private Attorney
	2
	7
	4
	1
	4

	State Employees Association, Troopers Association or NEPBA 
	15
	16
	23
	18
	60

	Total Appeals Filed
	22
	31
	39
	30
	74


Throughout the Board’s history, the majority of employees appearing before the Board have been represented by their union’s field staff or legal counsel.  The number of employees represented by private attorneys has remained relatively constant, as has the number of appeals filed pro se. 
Pro se appellants are seldom familiar with the actual practice of presenting a case on appeal, and often do not realize that after filing an appeal, they still can work with the State’s representatives outside the context of a hearing to resolve a dispute prior to a decision being issued by the Board on the merits of an appeal.  By holding prehearing conferences in all cases resulting in a loss of compensation (terminations, demotions, suspensions without pay and the withholding of annual increments) the Board has also been able to facilitate discussions between the parties, particularly when appellants appear pro se, in order to encourage them to reach some form of settlement prior to a hearing, or issuance of a final decision by the Board.  The Board commends those parties that have made the effort to find solutions that provide a mutually acceptable outcome for both employer and employee and the Board will continue to assist the parties in developing such agreements whenever possible.
All Appeals Received During FY 2009 (Arranged by Department)

	Docket Number
	Action Under Appeal
	AgencyName

	2009-T-006
	TERMINATION
	ADJUTANT GENERAL

	2009-O-003
	Declaratory Ruling – adjustment of accrual dates due to unpaid leave
	BANKING DEPT

	2009-D-005
	Demotion
	CORRECTIONS DEPARTMENT

	2009-L-006
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-025
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-005
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-007
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-008
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-009
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-010
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-024
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-020
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-004
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-022
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-011
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-021
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-023
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-018
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-017
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-016
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-015
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-014
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-013
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-012
	Layoff
	CORRECTIONS DEPARTMENT

	2009-L-019
	Layoff
	CORRECTIONS DEPARTMENT

	2009-P-004
	Non-Selection for Promotion
	CORRECTIONS DEPARTMENT

	2009-T-015
	REMOVAL FOR NON-DISCIPLINARY REASONS
	CORRECTIONS DEPARTMENT

	2009-T-013
	TERMINATION - duties and responsibilities
	CORRECTIONS DEPARTMENT

	2009-T-010
	REMOVAL FOR NON-DISCIPLINARY REASONS
	CORRECTIONS DEPARTMENT

	2009-P-006
	Non-Selection for promotion in lieu of transfer
	DEPT OF EDUCATION

	2009-P-007
	Non-Certification FOR PROMOTION
	DEPT OF EMPLOYMENT SECURITY

	2009-P-005
	non selection for Promotion
	DEPT OF EMPLOYMENT SECURITY

	2009-T-008
	TERMINATION - violation of policies and procedures
	DEPT OF EMPLOYMENT SECURITY

	2009-D-003
	Letter of Warning – SECURITY BREACH, Failure to Meet Standards
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-001
	REMOVAL FOR NON-DISCIPLINARY REASONS
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-005
	Removal for Non-Disciplinary Reasons
	DEPT OF HEALTH & HUMAN SERVICES

	2009-D-007
	suspension with pay
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-023
	Termination - attendance
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-011
	Termination - ENDANGERING the safety of others
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-020
	TERMINATION - ENDANGERING A CLIENT
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-014
	REMOVAL FOR NON-DISCIPLINARY REASONS
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-003
	Termination - Policy Violation & Falsification of Records
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-009
	Termination - probationary
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-021
	Termination - FAILURE TO MEET WORK STANDARDS
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-016
	Termination - Probationary
	DEPT OF HEALTH & HUMAN SERVICES

	2009-T-022
	Termination - Probationary
	DEPT OF HEALTH & HUMAN SERVICES

	2009-D-009
	Letter of Warning - Failure to Meet Work Standards
	DEPT OF LABOR

	2009-D-010
	Letter of Warning #2-Failure to Meet Work Standards
	DEPT OF LABOR

	2009-D-012
	Letter of Warning #3-Failure to Meet Work Standards
	DEPT OF LABOR

	2009-T-012
	Termination - Unsatisfactory work performance
	DEPT OF LABOR

	2009-L-002
	Lay-Off
	DEPT OF RESOURCES & ECONOMIC DEVELOPMENT

	2009-L-001
	Lay-Off
	DEPT OF RESOURCES & ECONOMIC DEVELOPMENT

	2009-L-003
	Lay-Off
	DEPT OF RESOURCES & ECONOMIC DEVELOPMENT

	2009-D-004
	suspension without Pay FOR UNSATISFACTORY CONDUCT
	DEPT OF RESOURCES & ECONOMIC DEVELOPMENT

	2009-D-008
	Letters of Warning & SuspenSION WITHOUT PAY
	DEPT OF SAFETY

	2009-C-004
	Reclassification
	DEPT OF SAFETY

	2009-T-004
	Termination - violation of a direct order
	DEPT OF SAFETY

	2009-D-014
	Letter of Warning
	DEPT OF TRANSPORTATION

	2009-D-015
	Letter of Warning – FAILURE TO MEET work standard
	DEPT OF TRANSPORTATION

	2009-D-011
	Suspension w/out pay - 10 days
	DEPT OF TRANSPORTATION

	2009-T-019
	Termination - Hassessment
	DEPT OF TRANSPORTATION

	2009-O-001
	Declaratory Ruling – WORK ASSIGNMENTS NOT LISTED ON JOB DESCRIPTION
	GLENCLIFF HOME FOR THE ELDERLY

	2009-T-018
	Termination - not returning to work after APPROVED LEAVE
	GLENCLIFF HOME FOR THE ELDERLY

	2009-O-002
	Forced Transfer
	LIQUOR COMMISSION

	2009-D-001
	LETTER OF WARNING
	LIQUOR COMMISSION

	2009-C-003
	Reallocation -reclassification
	LIQUOR COMMISSION

	2009-C-002
	Reallocation -reclassification
	LIQUOR COMMISSION

	2009-C-001
	Reclassification
	LIQUOR COMMISSION

	2009-T-007
	Termination - 3 or more warnings
	LIQUOR COMMISSION

	2009-T-002
	Termination - Absenteeism
	LIQUOR COMMISSION

	2009-D-013
	Suspension without Pay
	NH HOSPITAL

	2009-D-006
	SUSPENSION without pay
	NH HOSPITAL

	2009-D-002
	Letter of Warning
	NH REGIONAL TECH COMMUNITY COLLEGES

	2009-T-017
	Termination - forced resignation
	NH VETERANS HOME


Appeals Decided, Dismissed, Settled or Withdrawn

 During FY 2009
	Docket Number
	Agency Name
	Action Under Appeal
	Decisions
	Case Decision Date

	2009-T-006
	ADJUTANT GENERAL
	Termination
	Dismissed
	5/12/2009

	2009-T-010
	CORRECTIONS DEPARTMENT
	Removal for non-disciplinary reasons
	Withdrawn
	7/13/2009

	2009-D-005
	CORRECTIONS DEPARTMENT
	Demotion
	Withdrawn
	11/26/2008

	2008-T-011
	CORRECTIONS DEPARTMENT
	Termination - Probationary
	Withdrawn
	11/13/2008

	2008-D-008
	CORRECTIONS DEPARTMENT
	Letter of Warning
	Withdrawn
	10/8/2008

	2008-T-009
	DEPT OF ADMINISTRATIVE SERVICES
	termination - probationary
	withdrawn
	7/15/2008

	2009-P-006
	DEPT OF EDUCATION
	Transfer - in Lieu of Layoff
	Withdrawn
	6/19/2009

	2009-T-008
	DEPT OF EMPLOYMENT SECURITY
	TERMINATION - violation of policies and procedures
	Withdrawn
	3/17/2009

	2009-D-007
	DEPT OF HEALTH & HUMAN SERVICES
	Suspended with pay
	Withdrawn
	6/22/2009

	2009-T-005
	DEPT OF HEALTH & HUMAN SERVICES
	Removal for Non-Disciplinary Reasons
	Withdrawn
	6/9/2009

	2009-T-009
	DEPT OF HEALTH & HUMAN SERVICES
	Termination - probationary
	Dismissed - no show at hearing
	3/2/2009

	2009-D-003
	DEPT OF HEALTH & HUMAN SERVICES
	Letter of Warning – security breach - Failure to Meet Standards
	Withdrawn
	10/27/2008

	2008-D-010
	DEPT OF HEALTH & HUMAN SERVICES
	Written warning
	Dismissed - no show at hearing
	10/8/2008

	2008-D-009
	DEPT OF HEALTH & HUMAN SERVICES
	Letter of Warning - Work Standard / Conduct /
	Dismissed - no show at hearing
	10/8/2008

	2008-T-010
	DEPT OF HEALTH & HUMAN SERVICES
	Termination - failure to meet work standards
	Dismissed - no show at hearing
	10/8/2008

	2009-T-003
	DEPT OF HEALTH & HUMAN SERVICES
	Termination - Policy Violation & Falsification of Records
	Withdrawn
	9/2/2008

	2008-T-005
	DEPT OF HEALTH & HUMAN SERVICES
	Termination - 5 Letters of Warning
	withdrawn
	8/5/2008

	2009-T-001
	DEPT OF HEALTH & HUMAN SERVICES
	Removal for non-disciplinary reasons
	Settled
	7/18/2008

	2008-O-006
	DEPT OF HEALTH & HUMAN SERVICES
	Salary Enhancement withheld
	Denied
	7/17/2008

	2008-D-007
	DEPT OF HEALTH & HUMAN SERVICES
	Letters of Warning - three
	Denied
	7/9/2008

	2008-O-003
	DEPT OF HEALTH & HUMAN SERVICES
	Non-Certification for Promotion
	Withdrawn
	7/2/2008

	2009-D-009
	DEPT OF LABOR
	Letter of Warning - Failure to Meet Work Standards
	Withdrawn
	3/30/2009

	2009-D-010
	DEPT OF LABOR
	Letter of Warning #2-Failure to Meet Work Standards
	Withdrawn
	3/30/2009

	2009-D-012
	DEPT OF LABOR
	Letter of Warning #3-Failure to Meet Work Standards
	Withdrawn
	3/30/2009

	2009-T-012
	DEPT OF LABOR
	Termination - Unsatisfactory work performance
	Withdrawn
	3/30/2009

	2009-D-008
	DEPT OF SAFETY
	Letters of Warning & Suspended
	Dismissed - jurisdiction
	2/4/2009

	2009-D-011
	DEPT OF TRANSPORTATION
	Suspension w/out pay - 10 days
	Settled
	5/6/2009

	2008-D-006
	DEPT OF TRANSPORTATION
	Letter of Warning
	Granted
	1/2/2009

	2009-O-001
	GLENCLIFF HOME FOR THE ELDERLY
	Declaratory Ruling
	denied
	10/8/2008

	2009-T-007
	LIQUOR COMMISSION
	Termination - 3 or more warnings
	Withdrawn
	6/15/2009

	2009-D-001
	LIQUOR COMMISSION
	LETTER OF WARNING
	Denied
	1/2/2009

	2009-T-002
	LIQUOR COMMISSION
	Termination - Absenteeism
	Withdrawn
	9/17/2008

	2009-O-002
	LIQUOR COMMISSION
	Forced Transfer
	Withdrawn
	9/10/2008

	2008-T-002
	LIQUOR COMMISSION
	Removal for non-disciplinary reasons
	Withdrawn
	9/10/2008

	2009-D-006
	NH HOSPITAL
	Suspended without pay
	Withdrawn
	10/15/2008

	2008-T-006
	NH HOSPITAL
	Termination
	Withdrawn
	7/15/2008


NH Supreme Court Orders/Opinions Issued During FY 2009

Involving Decisions of the NH Personnel Appeals Board

During FY 2009, the NH Supreme Court affirmed decisions of the Personnel Appeals Board regarding lay-off and bumping, certification of an individual’s application for employment based upon a review of the qualifications outlined on a supplemental job description rather than the general classification to which that position was assigned, 
  and the Board’s jurisdiction to hear and decide appeals by part-time employees. 

The first case involved the lay-off of a full-time Program Specialist II in the Community College System following the abolition of her position.  In her first appeal to the Board, the appellant argued that the agency could not lay her off from her position as long as there were part-time employees serving in the same class of position within the agency.  Having done so, she argued, the agency terminated her in violation of the Rules of the Division of Personnel.  She argued that she was therefore entitled to reinstatement with pay to her former position.  In a subsequent appeal, the appellant argued that the agency’s decision denying her certification for appointment to the position of Associate Vice-President based on the qualifications outlined in a supplemental job description rather than the general class specification violated both the Personnel Rules and the provisions of RSA 21-I:42, which requires the Division of Personnel to create a classification system, “…based upon similarity of duties performed and responsibilities assumed so that the same qualifications may reasonably be required for . . . all positions in the same classification.” 
With respect to layoff, the agency argued that the title “Program Specialist II” is a generic job classification, and although two or more positions might have the same generic title, their individual position titles, accountabilities, and minimum qualifications can vary significantly.  As a result, the State argued, it looked to the specific job accountabilities and qualifications for each position to determine which position in that sub-set of the classification was least senior.  The Board disagreed, finding that once the appellant’s position had been abolished, the agency should have reviewed the seniority of each employee classified as a Program Specialist II to determine which full-time employee was least senior.  Having identified the least senior Program Specialist II within the division, the agency then should have evaluated the appellant’s credentials to determine whether or not the appellant could meet the minimum qualifications to certify for appointment to that specific position.  The Board ordered the agency to undertake such a review and to offer the appellant appointment to that position if she met the required qualifications.  The Court affirmed that decision.

In the second of her appeals, the appellant argued that the minimum qualifications on a supplemental job description for a specific position must be identical to those on the class specification for the generic classification to which the position is assigned.  She further argued that because she met the qualifications outlined on the general class specification for Administrator III, she should have been certified as meeting the minimum qualifications for the specific position of Association Vice-President of Academic Affairs assigned to that classification.  The Board did not agree, and found that the appellant did not have the management-level experience necessary to meet the minimum qualifications for appointment to the position of Associate Vice-President of Academic Affairs.  The Court also affirmed that decision, writing:

To hold that positions within a classification can require the minimum experience qualification to be tailored for the position is consistent with the statutory framework. To interpret the statute and rules otherwise would lead to an absurd result; we will not interpret a statute to lead to such a result. See Appeal of N.H. Troopers Assoc., 145 N.H. 288, 290 (2000) (“We interpret statutes to lead to a reasonable result.”). Various positions within state agencies may have the same classifications and general qualifications, as well as the same basic duties, but the specific nature of those positions can require specialized knowledge or experience.   

The education sector provides a good example of why this is necessary. If a college wishes to hire two new professors to teach mathematics and Russian literature, under Morton’s reasoning, the college would not be able to create SJD qualifications for the positions requiring a degree and teaching experience in each respective field. The same might be true in creating an SJD for administrators in the New Hampshire Fish and Game Department and the New Hampshire Banking Department. We cannot interpret the applicable rules and statutes to require such an absurd result. See Great Traditions Home Builders v. O’Connor, 157 N.H. 387, 388 (2008) (“[W]e will not interpret statutory language in a literal manner when such a reading would lead to an absurd result.”). 

We therefore hold that ‘the same’ in RSA 21-I:42, II, does not require the exact same requirements in the SJD and class specification. Rather, the SJD must contain substantially and reasonably similar qualifications as those in the class specification. Morton has not shown such a rule to be unjust or unreasonable. Because the SJD in this case contains substantially the same qualifications as the class specification, we affirm the PAB’s determination that it was valid and that Morton did not meet the requirements.
The other order issued by the Court involved the Board’s decision that it lacked jurisdiction to hear the appeals of two part-time employees, one who had been laid-off and one who was dismissed for conduct in the workplace.  In both instances, the appellants based their right to appeal on the general provisions of RSA 21-I:46 which states, in pertinent part, “The personnel appeals board shall hear and decide appeals as provided by RSA 21-I:57 and 21-I:58 and appeals of decisions arising out of application of the rules adopted by the director of personnel.”  
The Court’s order in these consolidated cases provided some instructive language regarding the rights of part-time employees to appeal a decision arising out of the application of a rule, and acknowledged the Board’s limitations to hear every appeal it receives.  Excerpts from that order, which appears in this report’s Appendix, are provided below. 
Part Per 101, the “purpose and scope” section of the Personnel Rules “…serves to inform the meaning of the substantive rules that are adopted to accomplish the stated purpose…  It does not operate as a stand alone provision that vests particular substantive rights, the violation for which would serve as an independent avenue for an affected employee to seek relief.  Therefore, we conclude that Part 101 cannot serve as an independent basis to confer jurisdiction upon the PAB.  Accordingly, we reject the petitioners’ argument that the PAB has jurisdiction under RSA 21-I:46 to hear appeals solely base upon an alleged violation of Part 101.
…Blake argues that the PAB has jurisdiction to hear her claim because she alleged that her termination violated New Hampshire Administrative Rules, Per 1002.03 and 1002.08, which govern employment discipline.  We disagree.  Application of these rules is expressly limited to full-time employees within the state system… Because Blake relies solely upon the PAB’s general authority under RSA 21-I:46 to hear and decide  ‘appeals of decisions arising out of application of the rules adopted by the director of personnel, ‘ our review is restricted to assessing whether Blake alleged before the PAB that her termination involved a violation or misapplication of a personnel rule.  The current discipline rules do not apply to Blake as a part-time employee, and, thus, the PAB correctly concluded that it lacked jurisdiction to consider her appeal. “

…Frappiea argues that the PAB has jurisdiction to hear her claim because she alleged that her termination violated New Hampshire Administrative Rules, Part Per 1100 (Part 1100), governing layoff procedures.  However, her pleadings before the PAB alleged that her termination comprised unlawful retaliation for her union-related activity, which is unrelated to Part 1100.  The PAB properly concluded that Frappiea failed to explain in her pleadings how or why her layoff constituted a violation or misapplication of the administrative layoff rules.  Therefore, we conclude that the PAB correctly determined that it lacked jurisdiction under RSA 21-i:46 to consider her appeal.”

In the Blake appeal, the appellant also argued that a 1998 amendment to the personnel rules, which limited the discipline rules to full-time employees, violated the separation of powers doctrine and conflicted with legislative directives that the personnel rules for separation and discipline cover all classified state employees.  In its order, the Court wrote:

…Blake’s challenge to whether a particular administrative rule comports with a legislative directive is…. not properly before us in the context of this appeal.  The PAB similarly recognized this limitation:

‘Although the Board agrees that there should be some mechanism for reviewing decisions to dismiss part-time employees where there is evidence of a possible bad-faith termination, the Board does not believe that it can extend its jurisdiction beyond that described in the law and the rules adopted by the Director of Personnel.”
Employee Education and Training

Between March 2nd and April 28th, 2009, the Board’s Executive Secretary presented four two-day workshops in support of the State’s nationally accredited Certified Public Manager/Certified Public Supervisor Program.  The workshops, which are included in the core curriculum for State employees enrolled in the program, were originally designed to help managers and employees understand how to navigate the appeals process by meeting filing deadlines, submitting documents required by the Board’s rules, exchanging evidence, examining witnesses and making offers of proof.  A majority of the eighty-nine participants who attended the workshops reported that the most valuable part of the training covered what managers and supervisors should do before an appeal is filed, including how to understand and administer the personnel rules and the Collective Bargaining Agreement(s) fairly and consistently, how to develop clear performance expectations, the value of maintaining open and honest communications, practicing effective performance management, maintaining employee records, and understanding the rights and responsibilities in the employment relationship from both the employer’s and employee’s perspective.   In her larger role as a member of the Director’s staff in the Division of Personnel, the Board’s Executive Secretary also has conducted training for the Insurance Department, Department of Safety and Department of Transportation on subjects ranging from the personnel rules to preventing and investigating complaints of sexual harassment.
The Board is extremely fortunate to have the benefit of the knowledge and expertise of its Executive Secretary and highly values her positive assistance to the Board, the parties, and the process.

On-Line Publication of the Board’s Decisions

In late June, 2009, the Board achieved its goal of having decisions of the Board available to the general public via the internet at http://admin.state.nh.us/hr/appeals.html.  With generous support from the Director of Personnel and the Commissioner of Administrative Services, design and programming assistance from FDM (Financial Data Management), and months of work by the Board’s staff, the majority of Board’s decisions dating back to 1987 have been posted on the Board’s web page.  Decisions can now be searched by case name, docket number or type of appeal,  and downloaded as PDFs.  In the coming months, the Board hopes to have its notices and agendas published on-line as well as expanding the site’s search function to include searches by text.  In the interim, the Board considers this a significant first step toward providing greater access [image: image12.png]2 Personnel Appeals Board, State of New Hampshire Human Resources - Microsoft Internet Explorer

Fle Eat Vew Fovoes Tooh Help 3

Ow - © W B G Lo drm @ 2% 7 -[LJE B

Adhess | ] http:ffadmin.state.nh.us/hr/appeals. html v Be

DEPARTHENT OF

Human Resources

nh.o Personnel Appeals Board

Adninistrative

State law provides a process for classified employees to appeal a variety of employment decisions
ranging from disciplinary action to pasition classification and reparted conflicts of interest. Appeals
are heard by the NH Personnel Appeals Board, 3 qualifisd, independent panel appointed by
Governor and Council under the provisions of RSA 21-1:45

Agenda
Annual Reports

Decisions

Forms

Frequently Asked Questions
Notices

Rules

Privscy Policy | Accessibily Policy | Site Msp | Contset Us

©

| pisussions | L) B €323 | 121 | @ Discussions o avaiable on hetp:fadrin.state,nh.vs]

€ © Intermet




to its decisions and orders.

The Board thanks its Executive Secretary and staff for their commitment to making the Board’s procedures and decisions available to the people served by the Board and to the public.

Observations and Recommendations
For Improvement of the Personnel System
RSA 21-I:46, VI requires the Board to provide as part of its Annual Report the Board’s observations about problems related to the personnel system as well as its recommendations for dealing with those problems.  
Strategic Planning and Workforce Development

Two years ago, the Board recommended that State agencies begin to focus on strategic planning and workforce development in order to establish priorities, evaluate resources and create the framework within which State government can provide the level of quality services that its citizens deserve and expect.   Although much work remains to be done, it appears that significant progress has been made in the past two years.  During FY 2009, the Division of Personnel’s statewide Workforce Development Committee created and posted a number of documents and workforce development tools on the Division of Personnel’s website.  The Committee also conducted two surveys, one directed at State managers and administrators and one addressed to State employees in general, and in the spring, the Division of Personnel hosted the State’s first Workforce Development Summit at the Police Standards and Training facility.  Having reviewed the article about the Summit and survey data published by the Division of Personnel in its on-line newsletter, “HR Exchange”,
 the Board remains convinced that the State must sustain its workforce development efforts in order to ensure that State government can continue to respond appropriately to increased demand for services and growing competition for dwindling resources.  

The survey conducted by the Workforce Development Committee touched on a variety of issues, including employee engagement and the extent to which agencies look for input from their employees.  Of the survey respondents, only 46.2% agreed with the statement that, “As it plans for the future, my department or agency asks for my ideas.”  Several years ago at an inaugural breakfast, one elected official suggested that it was time for employees to “bring their brains to work,” implying that the majority of employees could not be counted on to do anything more than show up for work, put in their time and collect a paycheck at the end of the pay period.  The Board’s interactions with State employees have shown the opposite to be a more accurate description of State employees.  The vast majority of State employees have proven themselves to be passionate about the work they perform and the clients they serve.  Engaging them more fully in the planning process, learning from their experiences and allowing them to share their insights and ideas could enable more agencies to be innovative, efficient and effective, allowing them to improve services and, when necessary, correct deficiencies.

Employees demonstrate time and again that they provide their best service when they are actively engaged in identifying needs, setting goals, identifying obstacles and finding solutions.  As difficult as it can be to set goals for each and every employee, managers and supervisors can help employees succeed by improving two-way communications and working with them to create realistic goals and measures of success.

A car dealer would want to ask the mechanic and not the salesperson to determine what equipment should be purchased to repair vehicles.  The same is true for State service; communication between management and the folks “on the line” is an essential element of ensuring the agency’s mission is accomplished.

Performance Management 
For the last several years, the Board’s report in the area of performance management has focused on compliance with RSA 21-I:42, XIII, and the requirement that every employee receive at least one written performance evaluation each year.  In its last report, the Board discussed the broader issue of performance management from the perspective of establishing a more complete performance management system to include planning work and setting expectations, continually monitoring performance, developing the capacity to perform, periodically rating performance in a summary fashion, and rewarding good performance.  After reviewing documents in the Workforce Development Committee’s Toolkit, the Board believes that it may be time for the State to dedicate more of its efforts to assessing “customer satisfaction” as a measure of performance and a means of improving the delivery of quality service.

The Board understands that a group of the State’s Commissioners and Agency Heads has been meeting regularly in order to establish a more unified approach to issues of common concern.  In February 2009, they developed Customer Service Guidelines that could serve as an excellent starting point for engaging the State’s workforce in evaluating its own performance from the perspective of service to our customers – the citizens of the State.  The Board believes that a customer-centered approach to evaluating need, creating a vision, establishing goals and developing realistic, quantifiable performance measures will benefit the State as a whole by allowing agencies to target their resources where the need is the greatest.  

Commissioners Group Customer Service Initiative:

The “Statement of Commitment and Guiding Principles” developed by the Commissioners Group and adopted in February 2009 reads as follows:

Commitment Statement:  
“In New Hampshire, public service is all about great customer service.”

Guiding Principles:
The citizens and all customers of New Hampshire expect and deserve a quality experience when interacting with their State government.  The public servants of the State of New Hampshire deliver great customer service by:

· Recognizing that everyone we come into contact with is a customer

· Treating customers with dignity and respect

· Respecting and valuing our customers’ time

· Communicating in an open and straightforward manner

· Listening to fully obtain an understanding of what our customers seek

· Taking ownership of our customers’ needs and becoming part of the solution

· Striving to exceed expectations of our customers

· Committing to continuous improvement based on customer ideas

· Acknowledging and honoring customer service excellence

· Developing and assessing performance against measurable criteria

In challenging economic times, public employees are often the scapegoat for all of government’s shortcomings.  In reality, most of those who work in State government understand that public service is more than just a job, it is a calling.  New Hampshire is fortunate to employ thousands of dedicated, hard-working public servants who deserve our appreciation and our support.  If we hope to maximize the quality of those services, leadership needs to provide the vision, strategic direction and required resources, along with a true commitment to customer service, so that our employees will be better able to continuously evaluate and improve the quality of the work they perform for the benefit of New Hampshire’s citizens. 

Special Recognition

The Board wishes to extend its sincere thanks to Personnel Director Karen Hutchins for making on-line publication of the Board’s decisions a priority during the redesign and enhancement of the Division’s website.  The Board expresses special thanks to Robin Hoyt (Division of Personnel) for scanning and organizing the documents to be posted to the web, and to Gene Taylor and Bill Johnson (FDM) for all the time and effort that they dedicated to the project, turning one of the Board’s longstanding goals into a reality.    The Board also wishes to thank Mary Ann Steele, the Board’s Executive Secretary, for the hard work and dedication she shows in managing the day-to-day business of the Board, as well as working directly with employees, agencies and the various representatives who appear before the Board.
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DUGGAN, J. The petitioner, Vicky Morton, appeals two decisions of the New Hampshire Personnel Appeals Board (PAB) ruling that: (1) the proper remedy for her layoff did not include reinstatement to her previous position; and (2) that she did not meet the minimum qualifications for the position of Associate Vice President of Academic Affairs. We consolidated the two appeals and affirm. 
The record supports the following relevant facts. In July 2007, the New Hampshire Community Technical College System (NHCTCS) notified Morton of her layoff from employment with NHCTCS because it had abolished her position of Program Coordinator, classified as Program Specialist II, at the Keene Center. At the time NHCTCS abolished the position of Program Coordinator and laid her off, there were two other full time Program Specialist II positions within NHCTCS. The position in Littleton was held by an individual with more seniority than Morton. The position in Stratham, though held by an individual with less seniority than Morton, was, as determined by NHCTCS, not actually a Program Specialist II position because it involved grant management. NHCTCS did not offer Morton either position in lieu of layoff. Morton appealed her layoff to the PAB, pointing out that seven part-time employees within her classification had not been laid off. 
While the PAB appeal was pending, Morton applied for the position of Associate Vice President of Academic Affairs. The position has two sets of qualifications. First, the position is classified as “Administrator III,” which requires seven years of “relevant experience.” Second, a supplemental job description (SJD) for the position requires that four of the required seven years of relevant experience be “in a management level position involving administrative or supervisory duties concerned with program administration, program planning and evaluation or related management experience.” 

The NHCTCS Human Resources (HR) Coordinator informed Morton that her application had been disqualified because she did not meet the minimum requirements. Morton asked for her application to be reconsidered. The HR Coordinator, as well as a Classification Specialist within the Division of Personnel, reviewed the application. They both found that Morton’s experience was not the management level experience required for the position. Morton appealed that decision to the PAB as well. 
The PAB held one hearing to decide both appeals and issued separate decisions for each. In its first decision, the PAB ruled that Morton should not have been laid off if there were any positions within the same class filled by less senior employees. The PAB ordered NHCTCS to reevaluate the Program Specialist II position in Stratham, and assign it to Morton if she met the minimum requirements because she was more senior than the current holder. In its second decision, the PAB found that Morton did not meet the minimum work experience requirements to qualify as a candidate for the Associate Vice President of Academic Affairs position. Morton filed motions for reconsideration, which the PAB denied. She then appealed to this court.
On appeal, Morton makes two principal arguments. First, she argues that the PAB erred in determining the remedy for her layoff. She argues the proper remedy under RSA 21-I:58, I (2000) is reinstatement to her prior position as opposed to reassignment to a different position. Second, she argues that the PAB erred in finding she was not qualified for the Associate Vice President of Academic Affairs position because NHCTCS is not permitted to create additional minimum requirements in the SJD.   

Our review in this case is governed by RSA 541:13 (2007). As the appealing party, Morton has the burden of proof to show that the PAB decision is clearly unreasonable or unlawful. RSA 541:13. The PAB decision will not be set aside or vacated except for errors of law, unless we are satisfied, by a clear preponderance of the evidence before us, that such order is unjust or unreasonable. Id. 
We review the PAB’s interpretation of statutes and administrative rules de novo. N.H. Dep’t of Envtl. Servs. v. Marino, 155 N.H. 709, 713 (2007); State v. Elementis Chem., 152 N.H. 794, 803 (2005). In both instances, we ascribe the plain and ordinary meanings to words used, Appeal of Flynn, 145 N.H. 422, 423 (2000), looking at the rule or statutory scheme as a whole, and not piecemeal. See Appeal of Alley, 137 N.H. 40, 42 (1993). Although we accord deference to the PAB’s interpretation, that deference is not absolute. We still examine its interpretation to determine if it is consistent with the language of the regulation and with the purpose the regulation is intended to serve. Id. 

I 

As to the proper remedy for her layoff, Morton makes two arguments. First, she argues that NHCTCS could not abolish her position or lay her off while there were seven part time Program Specialist II positions within NHCTCS. Second, she argues that the proper remedy for her layoff is to be reinstated to her prior position rather than reassigned to another. 
As to her first argument, although Morton challenged the authority of NHCTCS to lay her off, she did not challenge the authority of NHCTCS to abolish her former position until she filed her motion for reconsideration. Thus, the issue has not been preserved for our review. See Mt. Valley Mall Assocs. v. Municipality of Conway, 144 N.H. 642, 654−55 (2000) (party cannot raise an issue for the first time in motion for reconsideration when the issue was readily apparent at the time the party initially filed for relief); Sklar Realty v. Town of Merrimack, 125 N.H. 321, 328 (1984) (a party may not be entitled to judicial review of matters not raised at the earliest possible time). Thus, the only question before us is whether the PAB ascribed the proper remedy for Morton’s layoff. 
Morton’s remaining argument breaks into two parts: (1) that the rules do not permit her layoff; and (2) that RSA 21-I:58, I, requires she be reinstated to the abolished position of Program Coordinator. The State responds that even if her layoff was a violation of the personnel rules, the proper remedy is not reinstatement because that position no longer exists. Rather, the State argues, the personnel rules govern only which employee is laid off, not which position is abolished. The State points out that the PAB prescribed the proper remedy in not reinstating Morton to her prior position, but rather ordering a reevaluation of the position in Stratham and whether she could be reassigned there. 
We first address the distinction between abolition of a position and the resulting layoff. Layoff is defined as “the complete separation of an employee from the state classified service for an indefinite period by reason of abolition of position, change in organization, lack of work, insufficient funds, or other reasons outside the employee’s control . . . .” N.H. Admin. Rules, Per 102.34. Thus, under the Personnel Rules, abolition of a position is an event specifically listed in the rules that in turn necessitates a layoff. See id. 1101.01(a). Once a position is abolished, the agency must then decide which employee will be separated from the state classified service. In deciding who will be laid off, the agency must follow the procedures of Per 1101.02. That rule states that, once a layoff becomes necessary, “[e]xcept in instances of an individual possessing unique credentials that are necessary for the agency to carry out a legislated mandate, seniority shall govern the order of layoff.” Id. 1101.02(e). Thus the employee who is eventually laid off is not necessarily the employee who held the abolished position. 
Morton argues that under the rules her position could not be abolished and she could not be laid off if there were part time positions within NHCTCS. She relies on Per 1101.02(d), which states that “[n]o permanent employee shall be laid off from any position while there are . . . part time . . . employees serving in the same class of position within the same division of the agency.” This conflates the abolition and the later layoff, and we address only the latter. The regulation states that so long as there are part time positions within her class, she cannot undergo a “complete separation . . . from the state classified service.” See id. 102.34, 1101.02(d). It says nothing about NHCTCS abolishing her position. Thus, once her position was abolished, NHCTCS was required to examine the other Program Specialist II positions and offer Morton one of those positions in lieu of layoff if she is qualified and more senior than its present holder. Id. 1101.02(e). This is what the PAB found NHCTCS failed to do, and in turn ordered NHCTCS to make such a determination. 

As to the proper remedy for the layoff, Morton argues that RSA 21-I:58, I, requires that she be reinstated to the abolished position of Program Coordinator rather than be reassigned. RSA 21-I:58, I, states: 
If the personnel appeals board finds that the action complained of was taken by the appointing authority . . . in violation of a statute or of rules adopted by the director, the employee shall be reinstated to the employee’s former position or a position of like seniority, status, and pay. 

At the time of her layoff, Morton’s position no longer existed. Rather, she was an employee awaiting the NHCTCS decision who would be laid off as a result of the position’s abolition. Restoring her to her previous position does not mean reinstatement as Program Coordinator. Rather, it requires a determination of the proper remedy from the moment of the abolition forward. This is what the PAB did. The PAB correctly ordered NHCTCS to evaluate the Program Specialist II position in Stratham and determine whether Morton was qualified, and if so, to offer her that position. Because Morton does not argue that she could be reassigned to one of the seven part time positions in lieu of layoff, and because the PAB did not reach the issue, we need not address it here. 

II 

We now turn to whether the PAB erred in finding that Morton did not meet the minimum requirements for the Associate Vice President of Academic Affairs position. 

RSA 21-I:42, II (Supp. 2008) requires the Division of Personnel to create a classification scheme “based upon similarity of duties performed and responsibilities assumed so that the same qualifications may reasonably be required for . . . all positions in the same classification.” The Division of Personnel gives each position a class specification, which is a “written document containing the official title, basic purpose, characteristic duties, distinguishing factors, and the minimum qualifications of a specific class.” N.H. Admin. Rules, Per 102.16. The SJD, in turn, “identif[ies] the scope of work, duties, and accountabilities of an agency-level position falling within a specific class.” Id. 102.59. 
Morton argues that state agencies are not permitted to set forth minimum qualifications for a position in the SJD. Morton relies upon the phrase “the same” in RSA 21-I:42, II, which she argues requires all positions within a classification to have the exact same minimum qualifications. The State argues that the SJD in this case does not add minimum requirements, but rather explains what satisfies the minimum requirements set forth in the general classification for the position. 
We disagree with Morton that RSA 21-I:42, II, mandates that SJD minimum requirements be the exact same as those in the generic class specification. The language of RSA 21-I:42, II, states that classes are created so that the “same qualifications may reasonably be required” for all positions. The statute’s plain meaning suggests that not all positions within a class will have the exact same qualifications, but rather reasonably similar qualifications. This allows state agencies to group reasonably similar jobs into the same class, but require specific skills for each to ensure the best candidate is hired. 
To hold that positions within a classification can require the minimum experience qualification to be tailored for the position is consistent with the statutory framework. To interpret the statute and rules otherwise would lead to an absurd result; we will not interpret a statute to lead to such a result. See Appeal of N.H. Troopers Assoc., 145 N.H. 288, 290 (2000) (“We interpret statutes to lead to a reasonable result.”). Various positions within state agencies may have the same classifications and general qualifications, as well as the same basic duties, but the specific nature of those positions can require specialized knowledge or experience. 
The education sector provides a good example of why this is necessary. If a college wishes to hire two new professors to teach mathematics and Russian literature, under Morton’s reasoning, the college would not be able to create SJD qualifications for the positions requiring a degree and teaching experience in each respective field. The same might be true in creating an SJD for administrators in the New Hampshire Fish and Game Department and the New Hampshire Banking Department. We cannot interpret the applicable rules and statutes to require such an absurd result. See Great Traditions Home Builders v. O’Connor, 157 N.H. 387, 388 (2008) (“[W]e will not interpret statutory language in a literal manner when such a reading would lead to an absurd result.”). 
We therefore hold that “the same” in RSA 21-I:42, II, does not require the exact same requirements in the SJD and class specification. Rather, the SJD must contain substantially and reasonably similar qualifications as those in the class specification. Morton has not shown such a rule to be unjust or unreasonable. Because the SJD in this case contains substantially the same qualifications as the class specification, we affirm the PAB’s determination that it was valid and that Morton did not meet the requirements. 
Affirmed. 
BRODERICK, C.J., and DALIANIS, GALWAY and HICKS, JJ., concurred.[image: image7.png]
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