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RSA 21-I:46 VI

“The board shall by September 1 of each year submit an annual report to the governor, commissioner of administrative services, and director of personnel.  This report shall include a narrative summary of the work of the board during the previous fiscal year.  The report shall also include a description of problems related to the personnel system and the board's recommendations for dealing with those problems.”
NEW HAMPSHIRE PERSONNEL APPEALS BOARD

Members/Alternates

Terms of Appointment

PATRICK H. WOOD, Laconia
Chairman

June 25, 1997 to June 2, 2011
ROBERT J. JOHNSON, Hillsborough

April 5, 1989 to June 2, 2015
JOSEPH M. CASEY, Rochester
March 22, 2006 to June 2, 2010

PHILIP P. BONAFIDE, (Alt.) Sanbornton
March 8, 2000 to September 24, 2013
Second Alternate – Vacant

*Since – 2004
*NOTE – RSA 21-I:45 provides for the appointment of three regular members and two alternates. Except for a brief period from December 3, 2008 to May 29, 2009 at least one seat on the Board has been vacant since 2004.
RSA 21-I:45  Composition of Board; Compensation; Removal.

There is hereby established a personnel appeals board as follows: 

I.  The board shall consist of 3 members, not more than 2 of whom shall be from the same political party. There shall also be 2 alternate members of the board, not more than one of whom shall be a member of the same political party. At least 2 members of the board shall have been gainfully employed as a labor relations or personnel professional for a minimum of 5 years. One member shall have been employed within the public personnel field of employment for a minimum of 3 years. Each member and alternate shall be appointed by the governor with the consent of the council for a term of 3 years, and a person appointed to fill a vacancy shall be appointed for the unexpired term. Each member of the board and alternate shall hold office until his successor is appointed and qualified. The governor shall designate one member as chairman of the board. The board shall elect one member to serve as vice chairman. Either the chairman or vice chairman shall be a member of the New Hampshire bar. No member of the board shall be a member of any state or national committee of a political party, nor an officer or member of a committee in any partisan political club or organization, nor shall hold, or be a candidate for, any remunerative elective public office during his term of office and shall not be otherwise employed in any of the agencies of the state government.     

II. Members of the board shall each be paid $100 for each day devoted to the work of the board, but not more than $5,000 each in any one year. They shall be reimbursed for necessary expenses in connection with their official duties. 
III. Members of the board shall be removed only as provided in RSA 4:1. 
Narrative Summary and Statistical Information

Five-Year History of Appeals Filed

	
	FY ‘08
	FY ‘09
	FY ‘10
	FY ‘11
	FY ‘12

	Classification
	0
	4
	3
	2
	3

	Promotion

Non-Selection
	3
	4
	0
	1
	1

	Application of the Rules
	6
	3
	5
	4
	0

	Discipline
	10
	15
	22
	17
	16

	Termination
	11
	23
	14
	18
	12

	Layoff
	-
	25
	110
	5
	6

	Total
	30
	74
	154
	47
	38
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Ten-Year History of Appeals Filed

	 
	FY ‘03
	FY ‘04
	FY ‘05
	FY ‘06
	FY ‘07
	FY ‘08
	FY ‘09
	FY ‘10
	FY ‘11
	FY

‘12

	Classification
	2
	0
	0
	0
	1
	0
	4
	3
	2
	3

	Promotion/Non-Selection
	5
	3
	1
	0
	2
	3
	4
	0
	1
	1

	Application of the Rules
	0
	2
	0
	0
	1
	6
	3
	5
	4
	0

	Discipline
	8
	20
	6
	8
	8
	10
	15
	22
	17
	16

	Termination
	16
	18
	15
	23
	27
	11
	23
	14
	18
	12

	Layoff
	-
	-
	-
	-
	-
	-
	25
	110
	5
	6

	Total
	31
	43
	22
	31
	39
	30
	74
	154
	47
	38
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During Fiscal Year 2012, the Board received thirty-eight new appeals.  This number is significantly lower than in the past few years, and closer overall to the usual average number of appeals filed.
Appeals Received During FY 2012
  (Arranged by Department)

	DOCKET NUMBER
	ACTION UNDER

APPEAL
	AGENCY

NAME

	2012-D-006
	Suspension Without Pay
	ADJUTANT GENERAL

	2012-C-002
	Reclassification
	CORRECTIONS DEPARTMENT

	2012-C-001
	Reclassification
	CORRECTIONS DEPARTMENT

	2012-D-012
	Letter of Warning
	CORRECTIONS DEPARTMENT

	2012-D-013
	Letter of Warning
	CORRECTIONS DEPARTMENT

	2012-D-007
	Letter of Warning
	DEPT OF ADMINISTRATIVE SERVICES

	2012-T-007
	Termination - Probationary
	DEPT OF ADMINISTRATIVE SERVICES

	2012-D-014
	Letter of Warning 
	DEPT OF ADMINISTRATIVE SERVICES

	2012-T-012
	Termination
	DEPT OF ADMINISTRATIVE SERVICES

	2012-D-009
	Letter of Warning
	DEPT OF EDUCATION

	2012-D-011
	Letter of Warning
	DEPT OF EDUCATION

	2012-L-001
	Layoff
	DEPT OF EMPLOYMENT SECURITY

	2012-L-002
	Layoff
	DEPT OF EMPLOYMENT SECURITY

	2012-D-002
	Letter of Warning 
	DEPT OF EMPLOYMENT SECURITY

	2012-O-001
	Demotion in Lieu of Layoff
	DEPT OF EMPLOYMENT SECURITY

	2012-L-003
	Layoff
	DEPT OF EMPLOYMENT SECURITY

	2012-L-006
	Layoff
	DEPT OF EMPLOYMENT SECURITY

	2012-L-005
	Layoff
	DEPT OF EMPLOYMENT SECURITY

	2012-L-004
	Layoff
	DEPT OF EMPLOYMENT SECURITY

	2012-D-008
	Letter of Warning
	DEPT OF HEALTH & HUMAN SERVICES

	2012-T-011
	Termination 
	DEPT OF HEALTH & HUMAN SERVICES

	2012-T-001
	Termination
	DEPT OF HEALTH & HUMAN SERVICES

	2012-D-001
	Letter of Warning 
	DEPT OF HEALTH & HUMAN SERVICES

	2012-D-004
	Withholding Salary Increment
	DEPT OF HEALTH & HUMAN SERVICES

	2012-D-005
	Suspension Without Pay
	DEPT OF HEALTH & HUMAN SERVICES

	2012-C-003
	Reclassification
	DEPT OF SAFETY

	2012-T-006
	Termination
	DEPT OF SAFETY

	2012-T-009
	Non-Disciplinary Removal
	DEPT OF SAFETY

	2012-D-016
	Letter of Warning 
	DEPT OF TRANSPORTATION

	2012-T-010
	Termination
	FISH AND GAME DEPT

	2012-D-010
	Letter of Warning
	INSURANCE DEPT

	2012-D-015
	Suspension Without Pay
	LIQUOR COMMISSION

	2012-T-003
	Non-Disciplinary Removal
	LIQUOR COMMISSION

	2012-T-008
	Termination
	LIQUOR COMMISSION

	2012-T-002
	Non-Disciplinary Removal
	NH HOSPITAL

	2012-T-005
	Termination 
	NH HOSPITAL

	2012-T-004
	Termination
	NH HOSPITAL

	2012-D-003
	Letter of Warning 
	NH VETERANS HOME


Representation of Parties at Appeals Board Proceedings

	Representatives
	FY’08
	FY ‘09
	FY ‘10
	FY ‘11
	FY ‘12

	Pro Se
	11
	10
	9
	15
	8

	Private Attorney
	1
	4
	6
	4
	4

	State Employees Association, Troopers Association or NEPBA 
	18
	60
	139
	28
	26

	Total Appeals Filed
	30
	74
	154
	47
	38


As reported in previous fiscal years, union field staff or union counsel represented the majority of the employees filing appeals during FY 2012.   The percentage of employees represented by private attorneys has remained fairly constant.  Those cases normally involve termination or serious discipline such as suspensions without pay.

Caseload and Scheduling

Since 1989, the Board has given priority in scheduling to termination appeals, as involuntary separation can be financially devastating for employees and their families.  During Fiscal Year 2011, the Board decided to apply the same priority level to extended, unpaid investigative suspensions, during which employees under investigation were deprived of income and benefits, and were ineligible for any form of unemployment compensation as those individuals were still considered to be “employed.”  Collective Bargaining Agreements negotiated in 2011 restored employees’ access to State paid benefits during suspensions for investigative purposes, and the economic effect was substantially reduced.  Because there are limits on the number of times each year that the Board can hear appeals, there often are substantial delays in hearing cases involving written warnings, non-selection for promotion, non-certification of an application, reclassification, or any other appeals involving the application of a rule.  Although such delays are an unfortunate consequence of prioritizing cases for purposes of scheduling, the Board has been unable to find a better alternative.
Numerous factors affect the Board’s schedule, including several that directly impact the Board’s ability to provide timely hearings.  Although the following list is not exhaustive, it does address the types of problems that can arise and may ultimately delay the scheduling of a hearing on the merits of an appeal:

· The availability of the parties, their representatives and their witnesses for prehearing conferences and hearings on the merits of an appeal

· The extent to which either party engages in pre-hearing discovery, and whether or not they have undertaken that process before a scheduled hearing or prehearing conference
· Last-minute withdrawals or requests to continue already scheduled hearings, leaving insufficient time for the Board to provide the required fourteen days notice to other parties in order to schedule a replacement hearing for that date

· The amount of time required to complete a hearing, with complicated cases taking up to four days to complete a hearing

· The degree of cooperation between the parties in responding to requests for admissions, interrogatories, requests for production of documents and requests to depose witnesses
· Limited access (one day per week) to a suitable location for hearings

RSA 21-I:58 allows employees fifteen calendar days from the date of an action giving rise to an appeal to submit an appeal to the Board, and the Board is required by law to give fourteen days clear notice of any scheduled hearing.  As a result, a minimum of 30 days usually will elapse before a case could be heard or scheduled for a prehearing conference.  With increasing regularity, parties are requesting two or more days in which to complete a single termination appeal hearing.  Parties also are requesting continuances or postponements with increasing frequency, often resulting in the last minute cancellation of a Board meeting, as no other cases can be scheduled without appropriate notice.  

Hearings on termination appeals and disciplinary appeals involving an employee’s loss of compensation or status are always preceded by at least one prehearing conference.  While scheduling a pre-hearing conference in these cases may appear to delay the actual hearing on the merits of an appeal, the Board has found prehearing conferences to be extremely useful in defining the scope of a hearing, streamlining the process for submission of documents, and reducing the number of witnesses who will need to testify.  Nevertheless, that additional step in the process increases the number of days between the Board’s receipt of an appeal and the date a case can be scheduled for hearing, as each prehearing conference also requires fourteen days notice.

In many cases, the Board has been able to facilitate discussions between the parties on matters ranging from prehearing discovery to possible settlement of the appeal.   In some cases, those discussions have led to settlement agreements that might not have been reached otherwise.  The Board commends those parties that have made the effort to find solutions that provide a mutually acceptable outcome for both employer and employee and the Board will continue to encourage and assist the parties in developing such agreements whenever possible.

The Board recommends but never requires the parties to reach a mutually acceptable resolution if settlement appears to be an option.  With increasing regularity, the Board has tried to be flexible and innovative in handling appeals in order to facilitate resolution of disputes, especially in negotiation between the parties.  The Board believes it is having better success in getting the parties to communicate with one another in greater detail, and this appears to result in more settlements and a smoother process of addressing concerns of both employer and employees.  Often, the Board uses prehearing conferences and hearings on prehearing motions to assist the parties in resolving their disputes.   

Prehearing Conferences

The Board schedules prehearing conferences in all cases involving a loss of compensation, including terminations, disciplinary demotions, suspensions without pay and the withholding of annual increments.  In most of those cases, the Board also conducts a second prehearing conference ten to twelve days before a scheduled appeal hearing in order to encourage the parties to discuss the possibility of settlement and address any unresolved issues that might delay or complicate the actual hearing on the merits of an appeal,  In cases where the appellants have appeared pro se, the Board also has been able to use the prehearing conference to familiarize the pro se appellant with the Board’s rules, to facilitate and streamline the hearing process, and to encourage the parties to engage in meaningful discussions in the hopes of reaching some form of settlement prior to a hearing, or before the issuance of a final decision by the Board.   Pro se appellants are seldom familiar with the actual practice of presenting a case on appeal, and often do not realize that after filing an appeal, they still can work with the State’s representatives outside the context of a hearing to resolve a dispute prior to a decision being issued by the Board on the merits of an appeal.  

Meetings of the Personnel Appeals Board

According to RSA 21-I:46, II, “The board shall meet as often as necessary to conduct its business, provided that no more than 30 days shall elapse between meetings whenever there is any appeal pending before the board. Two members of the board shall constitute a quorum.”  In practical terms, space, staff and budget limit the number of days that the Board actually can meet in any given year.  RSA 21-I:45, II, provides for compensating each member of the Board at the rate of $100 per day for each day devoted to the work of the Board, but limits the compensation any member may receive to $5000 per year.  As a result, individuals appointed to the serve on the Board can work no more than 50 days per year.

Since its creation in 1986, the Board has relied on alternates appointed to the Board to participate as full members.  Except for a brief period between December 2008 and May 2009, at least one position on the Board has been vacant since 2004 creating a substantially greater burden on the four active members.  Three of the four appointees currently serving on the Board are working professionals, and the fourth is a retired private sector Human Resources director.   The State has been fortunate throughout the years to find qualified, dedicated individuals willing to give up a day’s work and a day’s pay in exchange for a day of hearings and the $100 per diem that Board members receive.  
Service on the Board represents a significant commitment for its members, personally, professionally and financially.  When there were five members, including three attorneys who were willing to share the load, it was difficult but workable.  Without a fifth member on the Board, the only way to reduce the burden on each member is to further limit the number of days that the Board convenes to hear appeals.
Public Records and Internet Access to Appeals Board Information

Since June, 2009, the Personnel Appeals Board has published its decisions online, making them available to the members of the general public via the internet.  Over time, the search capabilities have been enhanced considerably, allowing decisions to be located by name, by agency, by docket number, by type of appeal or by key word. To date, the site provides access to more than 1272 decisions and orders.

When the Board began publishing decisions online in 2009, the Board hoped that its website could prove to be a useful tool.  The Board underestimated its value, not realizing just how often parties to an appeal would use the online resource to research the outcomes of similar cases. Parties frequently refer back to those cases in their pleadings and arguments, ultimately resulting in more consistent decision-making between and within agencies.

Parties are often surprised to discover that Personnel Appeals Board decisions can be viewed on-line, and several parties have complained that they consider such publication an invasion of their privacy.  As sympathetic as the Board may be to those concerns, the Board is bound by statute to maintain a public record of its proceedings and does so by publishing its decisions on-line.  The Board tries to remind the parties that their submissions and the Board’s decisions are readily available to the public.  The Board’s web page also provides the following caution:

“Hearings are open to the public. In most cases, documents that a person files as an attachment to an original appeal, or as evidence in an appeal, become public records. As such, agencies and employees filing appeals need to be careful about releasing any documents that they would not want published and available to the general public.”

During Fiscal Year 2012, the Board received several requests from members of the public for access to documents received by the Board in connection with an appeal before an actual hearing had been conducted.  In preparation for publication of this report, the Board reviewed the law and the Board’s own administrative rules regarding access to information.  After careful consideration, the Board concluded that documents submitted to the Board through its Executive Secretary in the form of hearing requests, pleadings and attachments are exempt from disclosure under the provisions of RSA 91-A:5, IV, unless and until those documents are presented to the Board and admitted into the record in a public hearing, as they include personnel records and records pertaining to internal personnel practices.  Once those documents are introduced in a public hearing, however, they would be included in the public record required by RSA 21-I:42, IX (a)(3) and RSA 541-A, and they would be open to public inspection unless otherwise  exempt from disclosure by Court order, by order of the Board, or as described by RSA 91-A:5, IV.   

Electronic Archives 
In the past two years, the Board’s staff has begun to “purge” paper files after scanning and storing PDF copies of pleadings and decisions for each of the appeals that had been kept in storage boxes over the last few decades.    Based on progress to date, this is likely to be a four-year project.  The goal is to ensure that every appeal is listed in the database and every decision is available on the website. Each file is scanned, changed into a readable format that can be searched, or copied and pasted to another document and copied to “CD”.  This allows staff to quickly locate files that have been requested so they can be printed and mailed to the interested party, or simply emailed when the file is small enough, often without staff needing to leave a workstation.  By storing files on CD, file folders can be reused and recycled resulting in significant savings on supplies. 

Since beginning this project the Board has not purchased any new file folders, saving the State more then $200.00 per year.  After scanning the file contents, the paper is then recycled.  Any items with social security numbers, medical information or other protected information can be “sealed” and paper files shredded. 

New Recording Equipment

In the midst of a hearing in November 2011, the Board’s recording equipment, which had become completely unreliable, finally failed.  By law, the Board is required to record its hearings verbatim, and the Board needed to replace that equipment immediately, despite an Executive Order prohibiting the purchase of new equipment with general funds.  Managers at the Banking Department were kind enough to loan the Board recording equipment until the Board’s equipment could be replaced.  With funding assistance from the Division of Personnel, and with administrative assistance from the Department of Administrative Services, the Board was able to obtain an equipment purchase waiver and purchase a small digital recorder to replace the Sony ConferCorder that had been in use by the Board for nearly 20 years.  Despite its limitations, the new equipment produces an acceptable recording and has proven to be more cost-effective than the old recorder.  Audio files of hearings are stored temporarily on a 32-GB SD card, and then downloaded to a computer drive where the files can be stored, copied and retrieved.  When copies of audio files are requested, they can be produced for mere pennies by saving them to a CD rather than reformatting and copying tapes onto additional cassettes.  Because the Board no longer needs to purchase, store or replace cassette tapes, the Board has realized significant savings, both in terms of staff time and supply costs. Once a decision has been issued by the Board and the period for any further appeal has expired, the stored audio files are deleted, saving computer storage space as well.  
Employee Education and Training

During the month of March 2012, the Board’s Executive Secretary presented three two-day workshops in support of the State’s nationally accredited Certified Public Manager, Certified Public Supervisor and Human Resource Certificate Programs offered by the Division of Personnel’s Bureau of Education and Training.  The workshops are included in the core curriculum for State employees enrolled in those programs, and are designed to help managers and employees understand how to navigate the appeals process.   A modified, one-day version of that same training was provided for Health and Human Services supervisors.
Program evaluations submitted by the participants indicated that they found it most useful to learn what managers and supervisors should do before an appeal is filed.  Almost all of the participants indicated that they appreciated the assistance they received in understanding and administering the personnel rules and the Collective Bargaining Agreement(s) fairly and consistently.  Above all, they reported that they found the training useful in understanding the rights and responsibilities in the employment relationship from both the employer’s and employee’s perspective, including how best to develop clear performance expectations, how to establish and maintain open and honest communications, and how to create effective performance management plans.

During this last fiscal year, the Board’s Executive Secretary also conducted employment law workshops for state, county and municipal employees through the State’s Bureau of Education and Training, providing an overview and update on major employment laws including the ADA, FMLA and USERRA.  She also assisted the Department of Safety with an overview of the personnel rules for newly hired Telecommunications Specialists, and discussion of the state’s Policy on Sexual Harassment as part of the Department of Safety Front-Line Supervisor training.
The Board members recognize the substantial knowledge and abilities of the Executive Secretary and wish to extend their deep appreciation to her for her commitment to excellence.  The State of New Hampshire is extremely fortunate to have such a valuable resource.
Appeals Decided, Dismissed, Settled or Withdrawn

During FY 2012
	DOCKET

NUMBER
	AGENCY

NAME
	ACTION

UNDER APPEAL
	DECISIONS
	CASE

DECISION

DATE

	2012-D-006
	ADJUTANT GENERAL
	Suspension Without Pay
	Withdrawn
	6/18/2012

	2011-T-014
	ADJUTANT GENERAL
	Non-Disciplinary Removal
	Settled
	9/21/2011

	2011-T-017
	CORRECTIONS DEPARTMENT
	Termination
	Settled
	12/23/2011

	2011-T-001
	CORRECTIONS DEPARTMENT
	Termination 
	Denied
	8/4/2011

	2012-C-001
	CORRECTIONS DEPARTMENT
	Classification
	Withdrawn
	10/27/2011

	2012-C-002
	CORRECTIONS DEPARTMENT
	Classification
	Withdrawn
	10/27/2011

	2010-D-022
	CORRECTIONS DEPARTMENT
	Letter of Warning
	Moot
	10/17/2011

	2010-D-014
	CORRECTIONS DEPARTMENT
	Suspension Without Pay 
	Moot
	9/28/2011

	2010-D-016
	CORRECTIONS DEPARTMENT
	Suspension Without Pay
	Moot
	9/28/2011

	2011-O-004
	CORRECTIONS DEPARTMENT
	Non-certified - application
	Denied
	9/30/2011

	2011-D-017
	CORRECTIONS DEPARTMENT
	Suspension Without Pay 
	Denied
	5/9/2012

	2011-O-002
	CORRECTIONS DEPARTMENT
	Suspended With Pay
	Moot
	9/28/2011

	2011-O-001
	DEPT OF ADMINISTRATIVE SERVICES
	Interpretation of RSA 490:28
	Dismissed - jurisdiction
	9/7/2011

	2012-D-014
	DEPT OF ADMINISTRATIVE SERVICES
	Letter of Warning 
	Dismissed
	5/23/2012

	2012-D-007
	DEPT OF ADMINISTRATIVE SERVICES
	Letter of Warning
	Dismissed
	10/27/2011

	2011-C-002
	DEPT OF CORRECTIONS
	Classification
	Dismissed - as moot
	6/21/2012

	2012-D-009
	DEPT OF EDUCATION
	Letter of Warning
	Withdrawn
	2/7/2012

	2012-D-011
	DEPT OF EDUCATION
	Letter of Warning
	Withdrawn
	2/7/2012

	2012-L-003
	DEPT OF EMPLOYMENT SECURITY
	Layoff
	Withdrawn
	2/1/2012

	2012-L-005
	DEPT OF EMPLOYMENT SECURITY
	Layoff
	Withdrawn
	2/29/2012

	2012-L-006
	DEPT OF EMPLOYMENT SECURITY
	Layoff
	Withdrawn
	2/17/2012

	2012-D-002
	DEPT OF EMPLOYMENT SECURITY
	Letter of Warning 
	Granted
	6/14/2012

	2012-L-002
	DEPT OF EMPLOYMENT SECURITY
	Layoff
	Withdrawn
	2/1/2012

	2009-P-005
	DEPT OF EMPLOYMENT SECURITY
	Promotion/Non-selection
	Denied
	4/18/2012

	2011-T-015
	DEPT OF EMPLOYMENT SECURITY
	Termination
	Dismissed - no show at hearing
	11/2/2011

	2012-L-004
	DEPT OF EMPLOYMENT SECURITY
	Layoff
	Withdrawn
	3/7/2012

	2011-T-004
	DEPT OF HEALTH & HUMAN SERVICES
	Termination
	Granted
	5/9/2012

	2011-T-008
	DEPT OF HEALTH & HUMAN SERVICES
	Termination
	Granted in part
	2/6/2012

	2011-D-005
	DEPT OF HEALTH & HUMAN SERVICES
	Letter of Warning
	Withdrawn
	8/16/2011

	2010-D-004
	DEPT OF HEALTH & HUMAN SERVICES
	Letter of Warning
	Withdrawn
	6/7/2012

	2011-D-004
	DEPT OF HEALTH & HUMAN SERVICES
	Letter of Warning 
	Withdrawn
	8/16/2011

	2012-D-004
	DEPT OF HEALTH & HUMAN SERVICES
	Withholding Salary Increment
	Dismissed
	10/27/2011

	2011-D-013
	DEPT OF HEALTH & HUMAN SERVICES
	Disciplinary Demotion
	Denied
	4/11/2012

	2011-T-018
	DEPT OF HEALTH & HUMAN SERVICES
	Termination 
	Withdrawn
	8/30/2011

	2012-D-005
	DEPT OF HEALTH & HUMAN SERVICES
	Suspension Without Pay
	Withdrawn
	8/30/2011

	2012-T-001
	DEPT OF HEALTH & HUMAN SERVICES
	Termination
	Dismissed - no show at hearing
	5/24/2012

	2012-D-001
	DEPT OF HEALTH & HUMAN SERVICES
	Letter of Warning 
	Withdrawn
	5/8/2012

	2011-T-012
	DEPT OF RESOURCES & ECONOMIC DEVELOPMENT
	Termination - Probationary
	Withdrawn
	9/21/2011

	2009-C-004
	DEPT OF SAFETY
	Reclassification
	Dismissed - as moot
	6/21/2012

	2012-C-003
	DEPT OF SAFETY
	Reclassification
	Withdrawn
	6/12/2012

	2010-D-021
	DEPT OF SAFETY
	Suspension Without Pay
	Denied
	7/13/2011

	2011-D-018
	DEPT OF SAFETY
	Letter of Counsel
	Dismissed - jurisdiction
	9/7/2011

	2011-D-007
	DEPT OF SAFETY
	Letter of Warning 
	Withdrawn
	6/7/2012

	2011-D-011
	DEPT OF TRANSPORTATION
	Letter of Warning
	Denied
	4/18/2012

	2011-T-011
	DEPT OF TRANSPORTATION
	Termination
	Granted in part
	4/11/2012

	2011-D-015
	DEPT OF TRANSPORTATION
	Letter of Warning
	Withdrawn
	8/2/2011

	2011-T-013
	DEPT OF TRANSPORTATION
	Non-Disciplinary Removal
	Denied
	4/18/2012

	2011-T-003
	DEPT OF TRANSPORTATION
	Non-Disciplinary Removal
	Withdrawn
	10/17/2011

	2012-T-010
	FISH AND GAME DEPT
	Termination - 
	Withdrawn
	5/7/2012

	2011-D-014
	FISH AND GAME DEPT
	Suspension Without Pay
	Denied
	6/28/2012

	2012-D-010
	INSURANCE DEPT
	Letter of Warning 
	Withdrawn
	12/16/2011

	2011-T-005
	LIQUOR COMMISSION
	Termination
	Withdrawn
	9/26/2011

	2011-T-016
	LIQUOR COMMISSION
	Termination
	Withdrawn
	1/30/2012

	2012-T-008
	LIQUOR COMMISSION
	Termination
	Dismissed
	5/23/2012

	2012-D-015
	LIQUOR COMMISSION
	Suspended Without  Pay
	Withdrawn
	5/11/2012

	2012-T-003
	LIQUOR COMMISSION
	Non-Disciplinary Removal
	Withdrawn
	1/12/2012

	2011-D-016
	LIQUOR COMMISSION
	Suspension Without Pay
	Settled
	12/21/2011

	2012-T-005
	NH HOSPITAL
	Termination 
	Granted
	4/5/2012

	2012-T-002
	NH HOSPITAL
	Non-Disciplinary Removal
	Withdrawn
	10/20/2011

	2012-T-004
	NH HOSPITAL
	Termination 
	Granted
	4/5/2012

	2012-D-003
	NH VETERANS HOME
	Letter of Warning 
	Withdrawn
	8/29/2011


Observations and Recommendations
For Improvement of the Personnel System

RSA 21-I:46, VI, requires the Personnel Appeals Board to include a section in its annual report describing the Board’s observations about problems related to the personnel system and its recommendations for dealing with those problems.  Over the years, the Board has discussed position classifications, performance evaluations, workforce development and strategic planning, discipline and due process, communications, legislative funding decisions and transparency in government.  All of those issues continue to affect the personnel system and the people who work within that system, and several are worth revisiting.  
Position Classification

Although few position classification decisions have been appealed to the Board in the last several years, position classification and the way in which the duties and responsibilities of a position are described in the supplemental job description play a central role in many appeals involving certification for appointment, identification of positions for layoff, non-selection for promotion, and the vast majority of appeals involving discipline for failing to meet work standards.  The Board believes that employees would more readily understand and perhaps accept decisions affecting them if they had a clearer explanation of how their positions are classified, how decisions are made with respect to the minimum qualifications required for each classification, and how position classification relates to compensation. 

RSA 21-I:42, l, states that the Director of Personnel is responsible for, “Preparing, maintaining and periodically revising a position classification plan for all positions in the classified service, based upon similarity of duties performed and responsibilities assumed so that the same qualifications may reasonably be required for, and the same schedule of pay may be equitably applied to, all positions in the same classification. Any new position classification plan shall be based upon the recommendations of the personnel system task force and shall not be considered a rule subject to RSA 541-A.”   Per 301.01 (b) of the NH Code of Administrative Rules states, “The position classification plan shall consist of the following:

(1)  A complete set of published class specifications established under Per 301.02 grouped alphabetically by class title; and

(2)  The evaluation plan and point factors used to write class specifications and classify positions.

While the components of the classification plan itself may be readily accessible to agencies and employees, the classification process and the manner in which decisions are made regarding the appropriate classification of positions within State service seem to confound many of the employees and managers who are subject to that system.  In 2007, the State and the State Employees Association agreed to the creation of a Personnel Classification Advisory Committee, “(1) to review the current personnel classification system; and (2) to make recommendations to the Employer for changes in the current personnel classification system.”
  In its report, issued in 2008, “…the Committee found there was a lack of posted informational materials regarding the classification system. Due to the complexity of the system, insufficient access to information about the system, and confusion over the system’s tie to compensation, the Committee believes some employees may have misconceptions about the system’s basic purpose and how it actually works. Administrative procedures and legal requirements further increase the complexity and length of time needed to process requests….”  The Committee recommended, among other things, that the Division of Personnel should publish its Technical Assistance Manual so that it would be available to all employees, and provide outreach and training to agencies and employees to help them understand the classification system and reclassification process.

The Committee’s findings certainly were borne out in one of the classification appeals heard by the Board in FY 2012.  Evidence submitted in connection with that appeal included class specifications and supplemental job descriptions for three different classifications and three different salary grades in what appeared to be a series of positions.  When comparing the “Scope of Work” statement on each of the class specifications, the Board found very little to differentiate one from the other.  There also appeared to be little if any difference between the “Characteristic Duties and Responsibilities” found on the class specifications for those positions, despite a three salary grade  difference.  It would have been helpful if the original classification decision, or the presentation on appeal, had explained how the jobs differed, and specifically why those differences should have resulted in the assignment of three different salary grades.  An explanation of the various point factors utilized in classifying positions, and a list of positions reviewed by the Division of Personnel for purposes of comparison, also might have provided a clearer explanation for that Appellant’s classification when compared to similar positions statewide.

According to Per 303.04 (a) of the NH Code of Administrative Rules, the Director of Personnel is required to “respond to a request for reallocation or reclassification in writing stating whether or not he or she agrees with the recommendation made in the request by the appointing authority or employee.”  Although there is no requirement for the Director or the Director’s designee to explain those decisions, or to disclose or discuss a list of specific positions that may have been reviewed during the position classification process, it could be more helpful for employees and agencies to see that information when a decision is issued.  It certainly would assist employees in deciding whether or not to appeal a classification decision, and would help the Board to understand how and why a decision was reached when the Board considers whether or not a position has been properly classified or allocated in accordance with the classification plan or the Director’s rules.

Performance Evaluations

RSA 21-I:42, XIII provides that every employee is entitled to receive a written performance evaluation at least once annually.  Evaluations are supposed to be completed by the employee’s immediate supervisor, and, according to RSA 21-I:42, XIII, (d), “Evaluations shall be based upon specific written performance expectations or criteria developed for the position in question and employees shall be made aware of these performance expectations in advance of any evaluation.”  

As difficult and time consuming as it may seem for agencies and their managers to develop those criteria, without them, employees have little idea of what the agency expects them to accomplish, how the work will be performed and assessed, or why it matters.  Agencies need to be proactive in sharing their vision of the future and the goals of the agency with the employees who are expected to carry out the work that supports and advances those goals.  They also need to ensure that employees have reasonable performance expectations, an understanding of how their performance will be measured, and some explanation of the consequences of failing to meet those work standards.  Agencies also would be well-served to treat written performance evaluations as one component in a more extensive performance management system designed to encourage personal and professional growth within the organization, establish goals, and address performance shortcomings, problems or notable failures to meet work standards as soon as they are discovered.

The most effective systems of performance management incorporate periodic written evaluations with daily feedback in the form of face-to-face communication when supervisors can provide encouragement and recognition to enhance performance, as well as direction and instructions for corrective action when necessary to reduce the likelihood that errors or unsatisfactory conduct will be repeated.  A system of performance management that employs regular feedback along with periodic written performance evaluations provides an effective means of reinforcing an agency’s mission, as well as communicating work expectations objectively while encouraging more open communications, creating valuable dialogue between employees and their supervisors, thereby developing a better team effort. 

Parties frequently offer employee performance evaluations as evidence in hearings before the Board.  When parties seek to prove that an employee did or did not meet performance expectations, thorough, objective evaluations can provide the Board with invaluable insight.  On the other hand, evaluations that do nothing more than “check all the boxes,” those that offer no evidence of ongoing performance management in cases of alleged failures to meet work standards, and those that show a radical change in the assessment of an employee’s work product from one year to the next without any evidence of counseling, corrective action or performance management through the period of evaluation, may prove that management failed to do its job.  Unfortunately, some managers and supervisors either neglect to complete evaluations at all, while others seem to reserve performance evaluations as a tool to support disciplinary action or to justify the denial of a promotion.  When management fails to conduct regular evaluations and engage in meaningful performance management, the end result, too often, is that employees view the entire performance management process as a precursor to adverse action rather than an opportunity for improved communication and increased work quality.  Misuse of the process only serves to reinforce the negative connotations so often associated with performance evaluations in general.   

Workforce Development

Nationwide we continue to hear a chorus of voices calling for leaner organizations and smaller government.  No matter how lean or small we might envision government becoming, it is imperative that we remain focused on quality, efficiency and accountability.  Agencies can best accomplish those goals when they have a vision, a plan, and sufficient resources to carry out the tasks that our legislators have assigned to them.  

Between 2008 and 2010, despite the staggering economic downturn and unrelenting pressure on State agencies to carry out their legislative mandates with ever-decreasing budgets and diminishing resources, the Executive Branch was showing real progress in its efforts at workforce development.  The benefit of that work was evident in reports from the Division of Personnel’s 2nd Annual Workforce Development Summit held in October, 2010, where State agencies showcased their own work on programs including targeted recruitment, mentoring, candidate development and process improvement.  Since then, with the notable exception of agencies engaging in the LEAN process in order to find ways to streamline service delivery and improve the quality of service given, it seems that workforce development has simply ceased to exist in any real or meaningful way within the context of State government as a whole.  Last year, the Board opined that “Unless the State continues its efforts in workforce development to make the State of New Hampshire an employer of choice, it runs the very real risk of becoming the employer of last resort.”  Nothing has happened during this past fiscal year to alleviate those concerns.

Discipline and Due Process

On March 23, 2012, the New Hampshire Supreme Court issued its decision involving two appeals heard and decided by the Board on September 27, 2010.  Both cases involve elements of discipline and due process, and offer useful insights for agencies and employees regarding the due process rights of employees, and the extent of the Board’s authority.  The full text of decisions issued by the Board and by the Court are available online at http://admin.state.nh.us/hr/pab/decisions/.  The Court’s decision for these two cases was summarized in the April 13, 2012 issue of the NH Bar News.  It is reprinted here with permission. 

Appeal of Timothy Alexander & Appeal of NH Department of Health and Human Services
No. 2011-016 & 2011-018
March 23, 2012
Affirmed in Part Reversed in Part 

· Whether the Personnel Appeals Board (board) erred when it failed to reinstate petitioner Alexander to his position prior to termination by the Department of Health and Human Services. 
· Whether the board overstepped its authority when it overruled the HHS’s decision to terminate a probationary employee employment. 

This was a consolidated appeal from decisions of the New Hampshire Personnel Appeals Board (board). Timothy Alexander appealed the board’s affirmance of his dismissal from employment with the New Hampshire Department of Health and Human Services (HHS) and the state appealed the board’s reinstatement of William Harris to his employment with HHS. 

Alexander and Harris were youth counselors at a secure facility for serious, chronic and/or violent juvenile offenders. Alexander was a full time employee and Harris was a full time probationary employee. Alexander was terminated for using excessive force against a ‘resident’. Harris was terminated for not acting pursuant to HHS policy by not immediately reporting the incident he witnessed, not completing a written report and by not responding honestly during the investigation of the incident.

Alexander as a full-time employee had the burden of proof to show that the board’s decision was clearly unreasonable or unlawful, pursuant to RSA 541:13. Alexander made multiple arguments for reinstatement, none of which the Court found persuasive and affirmed the board’s decision to affirm his dismissal.

Alexander first argued that the board affirmed his termination on different grounds than what was contained in his termination letter. The Court found that NH Amin Rule, Per-A 207.12(b), allowed the board to consider all of the evidence in order to make its decision. The Court found that the termination letter did specify that Alexander did violate HHS’s policy of not using force in the first instance in order to de-escalate a situation. The Court found that the board’s finding that Alexander’s actions did not comport with HHS’s use of force policy alone was sufficient to affirm the termination. Alexander next argued that he was just trying to move the resident from an altercation with another youth counselor when he pushed him. The board found the claim unsupported by the evidence. The Court did not find the board’s decision unjust or unreasonable. 

The Court also did not buy Alexander’s argument that the board did not comply with N.H. Admin. Rules, Per 1002.08(d), which requires an offer of a meeting with the "appointing authority" prior to termination. The evidence indicated that Alexander met with someone other than the appointing authority, nevertheless, the Court found that this issue was not properly preserved for appeal. Alexander next argued that the board violated RSA 541-A:31, IV by not allowing him to present a closing argument at the hearing. The Court also found that this issue was not preserved for appeal because Alexander’s counsel did not make a contemporaneous and specific objection at the hearing. The Court also found that the board’s failure to provide its decision within the statutorily mandated time limit did not provide Alexander with any remedy. Finally the Court found that Alexander did not have a protected property interest in his employment, therefore, his due process rights under the Fourteenth Amendment to the United States Constitution and Part I, Article 15 of the New Hampshire Constitution were not violated.

As a probationary employee, Harris’s appeal was treated as writ of certiorari, for which the scope of review was limited to whether the board acted illegally in respect to jurisdiction, authority or observance of the law, thereby arriving at a conclusion which could not be legally or reasonably made. The Court found that the board erroneously applied RSA 21-I:58, I to Harris, which applies only to "permanent" employees. The Court found that, unlike probationary employees, permanent employees have completed a working-test period and have been recommended for permanent appointment by the proper authority. Harris sought to estop the state from not using that statute because his termination letter stated that the statute applied. However, the Court found that a party may not assert equitable estoppel to avoid the application of a statute.

The Court next examined N.H. Admin. Rules, Per-A 207.12(a), which it held to be the proper authority for the board when dealing with an employee such as Harris. The rule provides for the standard of review for the board when examining the appointing authorities’ decision to terminate or not terminate a probationary employee. The Court pointed to Admin Rule, Per 1002.02(a), which states that the discretion to dismiss a probationary employee who fails to meet the work standard rests with the appointing authority, not the board. The Court then noted that the dismissal of a probationer must not be arbitrary, illegal, capricious or made in bad faith, but the courts will not interfere with a reasonable exercise of discretion by a department head or an administrative official. Therefore, once a board finds that a dismissal was not arbitrary, illegal, capricious or made in bad faith, it is not entitled to interfere with the appointing authorities discretion in terminating employment. In this instance the Court held that the board, after finding HHS’s decision to terminate not to be arbitrary or capricious, was not allowed to interfere with HHS’s exercise of discretion in terminating Harris’s employment.

DALIANIS, C.J., and CONBOY and LYNN, JJ., concurred.

Kristin H. Sheppe and Michael C. Reynolds, of Concord, for Timothy Alexander and William Harris. Michael A. Delaney, attorney general (Rosemary Wiant, assistant attorney general), for the State.
Decision summarized by Attorney Paolo Wieser, Wieser Law PLLC, Campton; published in the April 13, 2012 issue of NH Bar News. Reprinted with permission.[image: image3.png]
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� 2007-2009 Collective Bargaining Agreement between the State of New Hampshire and the State Employees Association
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