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EXHIBIT A – SERVICES 





Please add the following definition to Exhibit A- Services:



Contract Value – means, as of the Early Termination Date, the product of (a) the Price as applicable through the Expiration Date, and (b) the volume of electricity, based on historical usage, which would have been delivered through the Expiration Date had the Agreement (in whole, or in part as to any affected Accounts continue effective through the Expiration Date.



Early Termination Date – Defined in Section 8.6 of the General Provisions.



Early Termination Fee – Defined in Section 8.6 of the General Provisions.



Market Value – means, as of the Early Termination Date, the product of the: (a) the volume of electricity that would have been delivered through the Expiration Date had the Agreement (in whole, or in part as to any affected Accounts) continued effective through the Expiration Date; and (b) the lower of (i) the actual price(s) (or forecasted , if necessary ) of wholesale electric service to Contractor under the EPS Agreement or (ii) market price(s) at which such electricity are commercially available to Contractor.  In determining Market Value, Contractor may consider, among other things, settlement prices of applicable NYMEX power futures contracts, quotations from leading dealers in energy swap contracts and other bona fide offers from parties participating in the wholesale and /or retail power markets, which may include Contractor and /or its affiliates, all as commercially available to Contractor and all as adjusted from a term ending on the Expiration Date, and accounting for any differences in transmission costs and volume, and applicable retail pricing adjustments.
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Please delete Exhibit C and replace it with the following:



EXHIBIT C – SPECIAL PROVISIONS

STATE OF NEW HAMPSHIRE POWER SUPPLY AGREEMENT 



The following will replace the corresponding provisions in the P-37, General Terms and Conditions:



1. Replace Section 2. EMPLOYMENT OF CONTRACTOR/SERVICES TO BE PERFORMED with the following:



2.  EMPLOYMENT OF CONTRACTOR/SERVICES TO BE PERFORMED.  The State of New Hampshire, acting through the agency identified in block 1.1 (collectively, the “State”), engages contractor identified in block 1.3 (“Contractor”) to perform, and the Contractor shall sell EPS to the State and perform the services identified, and more particularly described in, the Power Supply Agreement  (“Exhibit A Services”).  Capitalized terms not otherwise defined herein shall have the respective meanings ascribed to them under the Agreement (as defined in the Power Supply Agreement).



2. Replace Section 3. EFFECTIVE DATE/COMPLETION OF SERVICES with the following:



3.  EFFECTIVE DATE/COMPLETION OF SERVICES.  

3.1 Notwithstanding any provision of this Agreement to the contrary, and subject to the approval of the Commissioner of Administrative Services, this Agreement, and all obligations of the parties hereunder, shall not become effective until the date the Commissioner of Administrative Services approves this Agreement (“Effective Date”).  The Commissioner of Administrative Services shall give such notice of whether to proceed on or before 3:00 p.m. Concord, NH time, on April 23, 2014.  Notwithstanding any provision to the contrary in this Agreement, if no such approval is given by such time, this Agreement shall terminate automatically and neither Party will have any liability whatsoever to the other.



3. Replace Section 4. CONDITIONAL NATURE OF AGREEMENT with the following:



4.  APPROPRIATIONS.  Notwithstanding any provision of this Agreement to the contrary, all obligations of the State hereunder, including, without limitation, the continuance of payments hereunder, are contingent upon the availability and continued appropriation of funds, and in no event shall the State be liable for any payments hereunder in excess of such available appropriated funds.  In the event of a reduction or termination of appropriated funds, the State shall have the right to withhold payment until such funds become available, if ever, and shall have the right to terminate this Agreement immediately upon giving the Contractor notice of such termination.  The State shall not be required to transfer funds from any other account to the Account identified in block 1.6 in the event funds in that Account are reduced or unavailable.



4.  Replace Section 5. CONTRACT PRICE/PRICE LIMITATION/PAYMENT with the following:



5. CONTRACT PRICE/PRICE LIMITATION/ PAYMENT.

5.1 The Price, method of payment, and terms of payment are identified and more particularly described in Exhibit B - Contract Price/Payment Terms.

5.2 Except as otherwise expressly provided in this Agreement, such as the Annual Adjustment for Usage, the payment by the State of the Price shall be the only and the complete reimbursement to the Contractor for all expenses, of whatever nature incurred by the Contractor in the performance hereof, and shall be the only and the complete compensation to the Contractor for the Services. The State shall have no liability to the Contractor other that the contract price.

5.3 The State reserves the right to offset from any amounts otherwise payable to the Contractor under this Agreement those liquidated amounts required or permitted by N.H. RSA 80:7 through RSA 80:7c or any other provision of Law.

5.4 Notwithstanding any provision in this Agreement to the contrary, and notwithstanding unexpected circumstances,  in no event shall the total of all the State’s payments authorized, or actually made hereunder, for Services rendered by Contractor exceed the Price Limitation set forth in block 1.8. 



5. Replace Section 8. EVENT OF DEFAULT/REMEDIES  with the following:



8. EVENT OF DEFAULT/REMEDIES.

8.1  Any one or more of the following acts or omissions of by a Party shall constitute an event of default hereunder (“Event of Default”):				    

				       Contractor Initials__________

					              Date__________







8.1.1 material failure by Contractor to perform Services satisfactorily or on schedule; 

8.1.2 failure by Contractor to submit any material report required hereunder; 

8.1.3 failure by either party to perform any other material covenant, term or condition of this Agreement; 

8.1.4 failure by the State to pay any amount due hereunder by the applicable due date; and/or

8.1.5 failure by the State to accept EPS with respect to one or more Accounts.

8.2 Upon the occurrence of any Event of Default, the non-defaulting Party may take any one, or more, or all, of the following actions in addition to Section 8.6 below and subject to Section 8.5 below:

8.2.1 give the other Party written notice specifying the Event of Default and requiring it to be remedied within, in the absence of a greater or lesser specification of time, thirty (30) days from the date of the notice; and if the Event of Default is not timely remedied, terminate this Agreement, effective two (2) days after giving the defaulting Party notice of termination; 

8.2.2 give the other Party written notice specifying the Event of Default and suspending all payments or services, as applicable, to be made under this Agreement; 

8.2.3 set off against any other obligations, if any, the non-defaulting Party may owe to the defaulting Party any damages the non-defaulting Party suffers by reason of any Event of Default; and/or

8.2.4 treat the Agreement as breached and pursue any of its remedies at law or in equity, or both.

8.3  If in the judgment of the State the Contractor's default is not substantial to require termination at that time, and the Contractor is not curing the default, and the default is capable of being cured by another resource without unduly interfering with Contractor's continued performance, the State may at its discretion provide or procure services reasonably necessary to cure the default, and Contractor shall reimburse the State for the reasonable cost of such services,  Contractor must cooperate with the State and resources in any such efforts to cure the default.

8.4 No remedy conferred under the Agreement is intended to be exclusive of any other remedy, and each remedy is cumulative and in addition to every other remedy in the Contract.  The State's election of any or more remedies shall not constitute a waiver of its right to pursue other available remedies.

8.5  The Contractor's and the State's monetary liability to each other shall not exceed the total Contract Value on the Effective Date.  This limitation shall subject to Section 6.2 of the Agreement, but not include the Contractor's indemnification obligations under Section 13 of these General Provisions and the following:

(a) death, bodily injury or damage to real or personal property;

(b) misappropriation or infringement of any intellectual property including but not limited to any patent or copyright or any unauthorized use of any trade secret;

(c) third party losses accruing to the other Party’s third party vendors, subcontractors, materials, laborers or another person, firm or corporation furnishing or supplying work, services, materials or supplies in connection with the performance of the Agreement;

(d) personal injury;

(e) disclosure of confidential information; and

(f) failure to meet any applicable statures, regulations codes, or guidelines.

8.6 If the State terminates this Agreement when Contractor is not subject to an Event of Default, (the date of any of such event being an “Early Termination Date”), Contractor may, at its sole option, terminate this Agreement, pursue all rights and remedies available to the Contractor as set forth herein, and pursue those available to the Contractor both in law and in equity.  Without limiting all damages to which Contractor may be entitled to recover, the State shall, in any such case, pay Contractor the positive difference between Contract Value and Market Value, subject to Section 8.5 of the General Provisions (the “Early Termination Fee”).  The Early Termination Fee shall be paid to Contractor within twenty (20) business days after the date on which the Contractor advises the State of the amount due.  This provision shall not apply if the State's appropriation is reduced or eliminated as provided in Section 4 of Form P-37. 

8.7 Notwithstanding the foregoing, nothing herein contained shall be deemed to constitute a waiver of the sovereign immunity of the State, which immunity is hereby reserved to the State.  This covenant shall survive the termination of the Agreement.



6. Delete Section 10. TERMINATION.



7. Replace Section 12. ASSIGNMENT/DELEGATION/SUBCONTRACTS with the following:



12. ASSIGNMENT/DELEGATION/SUBCONTRACTS. The Contractor shall not assign, or otherwise transfer any interest in this Agreement without the prior written consent of the N.H. Department of Administrative Services, which consent shall not be unreasonably withheld.  The State shall not assign or otherwise transfer any interest in this Agreement without the prior written consent of the Contractor, which consent shall not be unreasonably withheld.  None of the Services shall be subcontracted by the Contractor without the prior written consent of the State, which consent shall not be unreasonably withheld.



					Contractor Initials__________

						       Date__________



The assignment or transfer of any rights under this Agreement shall be effective when the assignee or transferee agrees in writing to assume all of the obligations of the assignor or transferor and to be bound by all of the provisions and conditions of this Agreement, which consent shall not be unreasonably withheld. This Agreement will inure to the benefit of and be binding upon the Parties and their respective successors and permitted assigns.  Any assignment in violation of this Section shall be void. 



In the event the Contractor  should change ownership for any reason whatsoever, the State shall have the option of continuing under the Agreement with the Contractor or its successors or assigns for the full remaining term of the Agreement; continuing under the Agreement with the Contractor or its successors for such period of time as determined necessary by the State; or immediately terminating the Agreement without penalties, fees or legal action including, but not limited to, the Early Termination under Section 8.6 of Form P-37.  



8. Replace Section 13. INDEMNIFICATION with the following:



13. INDEMNIFICATION.   The Contractor shall defend, indemnify and hold harmless the State, its officers and employees, from and against any and all third party claims, liabilities or penalties asserted against or suffered by the State, its officers and employees on account of, based or resulting from, arising out of (or which may be claimed to arise out of) the negligent acts or omissions of the Contractor with respect to the distribution or consumption of electricity before the Point of Delivery.  



9.  Replace Section 14. INSURANCE with the following:



14. INSURANCE.  

14.1 The Contractor shall, at its sole expense, obtain and maintain in force, and shall require any subcontractor or assignee to obtain and maintain in force, the following insurance:

14.1.1 comprehensive general liability insurance against all claims of bodily injury, death or property damage, in amounts of not less than $250,000 per claim and $1,000,000 per incident and no less that $1,000,000 in excess/umbrella liability each occurrence.

 14.2 The policy described in subparagraph 14.1 herein shall be on policy forms and endorsements approved for use in the State of New Hampshire by the N.H. Department of Insurance, and issued by insurers licensed in the State of New Hampshire.  

14.3 The Contractor shall furnish to the Contracting Officer identified in block 1.9, or his or her successor, a certificate(s) of insurance for all insurance required under this Agreement.  Contractor shall also furnish to the Contracting Officer identified in block 1.9, or his or her successor, certificate(s) of insurance for all renewal(s) of insurance required under this Agreement no later than fifteen (15) days prior to the expiration date of each of the insurance policies.   The certificate(s) of insurance and any renewals thereof shall be attached and are incorporated herein by reference.  Each certificate(s) of insurance shall contain a clause requiring the insurer to endeavor to provide the Contracting Officer identified in block 1.9, or his or her successor, no less than ten (10) days prior written notice of cancellation or modification of the policy.



10.  Replace Section 16. WAIVER OF BREACH with the following:



16. WAIVER OF BREACH.  No failure by either Party to enforce any provisions hereof after any Event of Default shall be deemed a waiver of its rights with regard to the Event of Default, or any subsequent Event of Default.



11.  Add the following Section: 



25.   FORCE MAJEURE.   A “Force Majeure” event or circumstance shall be one in which a Party is prevented from performing and is not within the reasonable control of either party or the result of the negligence of either Party including, but not be limited to, acts of God; strikes; black outs; riots; acts of war; civil disturbance; sabotage; facility failure; curtailment, disruption, or interruption of distribution, transmission, or supply; declaration of emergency by the Utility or ISO; regulatory or legislative action; action or restraint by court order of governmental authority; epidemics; acts of Government; fire; nuclear accidents; earthquakes; and unusually severe weather.   If either Party is rendered unable by Force Majeure to carry out, in whole or part, its obligations under this Agreement, such Party shall give notice and provide full details of the event to the other Party in writing as soon as practicable after the occurrence of the event.  During such Force Majeure period, the obligations of the Parties (other than the obligation to make payments then due or becoming due with respect to performance prior to the event) will be suspended to the extent required by disaster or emergency.  The Party claiming Force Majeure will make all reasonable attempts to remedy the effects of the Force Majeure and continue performance under this Agreement with all reasonable dispatch; provided, however, that no provision of this Agreement shall be interpreted to require Contractor to deliver, or the State to receive, electricity at any point other than Point of Delivery.  Force Majeure shall not include either Party's decision to shut down, sell or relocate its facilities.	

									                         Contractor Initials__________

												         Date__________







				

  

					



